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RENDER UNTO CAESAR 


A reader has sent the following observations on my note under 
the above heading which appeared in Current Taxation October 1955: 

**T have read, with interest, your article Render unto Caesar and 
the comments of others mentioned in it, and I quite agree with what 
you say. However, isn’t this attitude of mind to which you object 
brought about by the improper attitude of the taxation authorities? 
The ruling that if in doubt the taxpayer should be assessed with the 
onus on him to challenge, is grossly unfair to the 99.9 per cent of 
people who do not know sufficient about taxation law to realise that 
the Taxation Commissioner only gives a ruling and that this is not 
necessarily the law, and that of the small percentage who do realise 
it, only a few have the courage or the financial backing to challenge 
his rulings. To my way of thinking this attitude of collecting every 
penny they can whether it is due or not is unjust and immoral, and 
it is this attitude on behalf of the taxation authorities that con- 
tributes very largely to the efforts to evade taxation to which you are 
objecting.’’ 

I agree that the department should set an example of fairness. 
However, the difficulty with a taxing act is that there is not, and 
there cannot be, any equity in it. It is foolish to talk of the ‘‘prin- 
ciples’’ of taxation. Like cricket, the Act is a set of rules; you are 
either ‘‘in’’ or ‘‘out’’ according to these rules. It is for the umpire 
to decide on the facts as he sees them whether such and such a rule 
applies to a given event. Unlike cricket, however, the verdict of the 
umpire is not final; an appeal can be lodged against his decision. 


There are certain special circumstances of great complexity where 
the decision is made to rest on the opinion of the Commissioner, but 
even here a dissatisfied taxpayer may have that opinion reviewed by 
by a Board of Review. 

I can only go a certain distance with the reader when he says: 


‘*To my way of thinking this attitude of collecting every penny they 
can whether it is due or not is unjust and immoral.’’ If the tax is 
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**due,’’ it is just and moral to all other taxpayers that the last penny 
should be collected. To impose a tax which is ‘‘not due’’ according 
to the rules would be contemptible theft or a blunder, according to 
whether the taxgatherer understood these rules. Between these points 
is room for honest differences of opinion as to the meaning and effect 
of the rules and the inferences to be drawn from the facts of a 
particular case. Courts and Boards have been established to settle 
these differences. 


So the department must be both fair and skilled. In thirty-five 
years of intense experience I believe the departmental officers, almost 
without exception, to have possessed the quality of fairness and the 
attainment of skill. But they must possess more than this quality and 
that attainment. They must parade their virtues to the taxpayer 
who, after a visit to the department, should not receive a shock on 
seeing that the sun is still shining as he emerges from the building. 
A cheerful assent is as necessary as a courteous refusal. 

My first experience with the Department was an unfortunate one. 
On returning from World War I, I began work with a Sydney firm 
of solicitors. My first taxation job was to seek a further extension of 
time to pay income tax on behalf of a grazier who had previously 
been granted an extension. Before the visit I prepared a well- 
formulated case to justify the second extension. The Deputy Com- 
missioner heard me courteously and said: ‘‘Thank you, Mr. Gunn, 
for your lucid explanation of the case. If I had had these facts before 
me in the first place, I should never have granted the first extension.”’ 
Captain Gunn, A.I.F., entered that building; L/Corporal Gunn 


emerged. It was my first and only strike, as I refused to go near the 
Department again for many months until the stitches were removed 
from my wounded sense of humour. Sometimes even now I look, with 
laughter, across from my window in Bond Street to the room in 
nearby Hamilton Street where my demotion took place. Time has 
removed the scars. 


SALE OF STAND OF TIMBER 


Price based on amount of standing timber.—The reasoning in the 
jadgment of the High Court in the under-mentioned case leads to 
the conclusion that the majority decision of Board No. 1 in 1 C.T.B.R. 
(N.S.) Case 86 can no longer be accepted. In that case the taxpayer 
sold to a company the exclusive right to cut and remove standing 
timber on land owned by him. The agreed price was £2000, payable 
in four instalments, each of £500, spread over three years, being the 
period specified in the contract during which the company was 
entitled to take the timber. The agreement provided that, should the 
quantity taken in the period of three years be more or less than 
1,250,000 superficial feet, the price of £2000 was to be increased or 
reduced proportionately in accordance with the actual quantity of 
timber removed by the company. The Commissioner assessed the first 
instalment of £500 under s. 26 (f) as being an ‘‘amount received as 
or by way of royalty.’’ Held: taxpayer’s objection disallowed 
(1 C.T.B.R. (N.S.) Case 86). 

Two graziers, entitled as tenants in common to a piece of land 
upon which stood pine and hardwood timber, agreed with a sawmiller 
that they sold and he purchased 500,000 super feet of pine timber 
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and 2,500,000 super feet of hardwood timber with the right to cut 
and remove the timber from the land. The price was £17,500, com- 
prising £7500 for the pine timber and £10,000 for the hardwood 
timber. Of the price, £500 was to be paid as a deposit and £17,000 
by equal quarterly payments of £1416 13s. 4d. without interest. Pro- 
vision was made for a proportionate rebate of the price if it were 
found that the quantity of millable timber upon the land was less 
than the above specified quantities. Payments were not in any way 
related to the cutting or removal of timber and, in the case of his 
default, the sawmiller lost all right to obtain further timber whilst 
the graziers retained whatever instalments he had paid. The Com- 
missioner assessed the graziers upon the annual instalments received 
during year ended 30 June 1953 on the ground that the amounts 
were received ‘‘as or by way of royalty’’ in terms of s. 26 (f). Ona 
ease stated—Held: the relevant amounts were not received as or by 
way of royalty, the transaction being one of a sale of standing timber 
for a price based on the amount of timber standing without reference 
to the quantity taken (Stanton v. F.C. of T., 24 October 1955). 


Giving judgment, the Full Court of the High Court said: 
‘‘It may be noted, however, that the modern applications of the 
term seem to fall under two heads, namely the payments which the 
grantees of monopolies such as patents and copyrights receive under 
licences and payments which the owner of the soil obtains in respect 
of the taking of some special thing forming part of it or attached to 
it which he suffers to be taken. It is not fanciful to trace the extension 
of the word by analogy from the kind of payments which some of the 
jura regia enabled the Crown to obtain. We are not concerned with 
that application of the word which relates to payments to a patentee 
owner of a copyright or even of a secret process in respect of articles 
produced or sold, or books printed or sold, or works performed or 
exhibited under his licence. What matters here is the parallel though 
distinct development of the meaning of the word which seems to 
arise from payments made to the Crown in respect of metals and the 
like won or taken from the soil. Similar payments to the owners of 
mines are regarded as royalties and by an extension not difficult to 
follow payments made in respect of the taking under the agreement 
or licence of the owner of land of anything which may be considered 
part of or naturally attached to the soil such as coal, stone, sand, 
shells, oil and standing timber came to be spoken of as royalties. 
Warren and piseary and such rights are not heard of amongst us but 
conceivably there may be things made the subject of royalty which 
belong to ownership of land that cannot be considered actually to be 
part of the soil. In the case of monopolies and the like the essential 
idea seems to be payment for each thing produced or sold or each 
performance or exhibition in pursuance of the licence. In the same 
way in the case of things taken from the land the essential notion 
seems to be that the payment is made in respect of the taking of 
something which otherwise might be considered to belong to the 
owner of the land in virtue of his ownership. In other words it is 
inherent in the conception expressed by the word that the payments 
should be made in respect of the particular exercise of the right to 
take the substance and therefore should be calculated either in respect 
of the quantity or value taken or the occasions upon which the right 
is exercised. 
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‘*In the present transaction between the graziers and the saw- 
miller this element is lacking. The transaction enabled the sawmiller 
and indeed bound him to take stands of timber for defined prices 
which were payable whether he exercised the right or not and the 
price was not calculated upon the amount taken but only upon the 
amount of timber of the described kind and girth found to be stand- 
ing upon the land.”’ 


PROFIT ON EXCHANGE ARISING OUT OF CREATION OF 
OVERDRAFT IN UNITED KINGDOM IN ANTICIPATION OF 
DEVALUATION OF STERLING 


Taxpayer, a Canadian clothing manufacturer, buys substantial 
quantities of cloth in the United Kingdom, normally paying therefor 
in sterling funds through a London branch of a Canadian bank with 
which it was at times overdrawn. In November 1947 taxpayer de- 
cided to build up a large overdraft with the London branch on the 
conviction that the pound sterling would be subsequently devalued. 
The overdraft was built up by payments by the London branch to 
U.K. suppliers in excess of remittances by taxpayer from Canada to 
the London branch. On 20 September 1949, when the pounc was 
devalued, the London overdraft was £178,073. In October 1949 the 
taxpayer paid off the overdraft by purchasing sterling funds at the 
reduced rate of $3.0875 Canadian (as compared with the previous 
rate of $4.04), thus making an exchange profit of $169,614. Held: 
The profit was assessable (Minister of Nat. Rev. v. Tip Top Tailors 
Litd., [1955] Can. T.C. 113). ‘‘In my view, the mere fact that the 
overdraft was deliberately incurred cannot assist the respondent. 
That was done in the hope that if the pound was devalued, the actual 
amounts which the respondent would ultimately be required to pay 
in respect of the goods which it had purchased would be less and its 
profits therefore greater. In my view it was a scheme for profit- 
making in one part of the respondent’s trading operations, namely, 
the purchase of sterling funds. The purchase of sterling funds in 
October 1949 was an essential part of an integrated commercial 
operation, namely, the purchase of supplies and the payment thereof 
by the method adopted by the respondent.’’ Per Cameron, J. 


AMENDED ASSESSMENT TO CORRECT ERRONEOUS 
OPINION OF COMMISSIONER 


In assessing a private company to additional tax under Division 7 
the Commissioner allowed as a dividend paid a sum of £9450 which, 
when assessing the primary tax, he had deemed to be a dividend in 
terms of s. 109. The sum of £9450 was actually paid as retiring 
allowances to certain shareholders. An objection by the company to 
its assessment to primary tax was rejected by a Board (1 C.T.B.R. 
(N.S.) Case 103) which, however, considered that s. 109 ought not 
to be applied so as to treat the £9450 as deemed dividends in the 
shareholders’ hands and, in the result, the sums were taxed to the 
shareholders as retiring allowances. On the other hand the Com- 
missioner amended the company’s Division 7 assessment by excising 
the £9450 originally treated for Division 7 purposes as a dividend. 
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The company objected that the amended Division 7 assessment was 
not authorised by s. 170. Held: Although the amendment was not 
authorised by s. 170 (3) because it was not made to correct a mistake 
of fact, yet it was authorised by s. 170 (8) as being made to correct 
an error of judgment by the Commissioner in having originally 
regarded the retiring allowances of £9450 as having been unreason- 
able in amount (5 C.T.B.R. (N.S.) Case 57). 


Taxpayer has lodged notice of appeal to the High Court. 


EXPENSES OF WINDING-UP COMPANY 


It is considered that legal and other expenses incurred in 
winding-up a company are on the same footing as expenses incurred 
in the formation of a company and are, therefore, not deductible. 


The above opinion relates to the normal class of case where the 
expenses are defrayed out of the company’s funds. The following 
decision relates to a case where the expenses of winding-up were 
borne by a shareholder :— 


Taxpayer and V. each owned half the share capital of a company. 
Taxpayer discovered that V. was converting company earnings to 
his own use and, ultimately, he was advised that the only way of 
obtaining redress was to have the company wound up. This was done 
with successful result to the company. Taxpayer had, however, per- 
sonally to defray $13,357 for costs and expenses in connexion with 
the protracted hearing. Held: The expense was not an allowable de- 
duction to taxpayer, as he had gained no income from the action 
(No. 259 v. Minister of Nat. Rev. (1955), 13 Can. Tax A.B.C. 38). 


[In the course of his judgment, Mr. Fordham, Q.C., said: 
‘‘Oddly enough, the information reached him [taxpayer] from repre- 
sentatives of the taxation division and not from the company’s audi- 
tors, who did not know that anything was amiss. It seems remarkable 
that appellant, with his long business experience, had not discovered 
earlier that something was wrong, but he had confidence in Mr. V. 
and, as one having put his trust in princes, evidently remained in 
complete ignorance of what was occurring. Once aware of the situa- 
tion, however, he acted promptly and resolutely.’’ 


I find nothing odd in the taxpayer’s experience. I have no fear of 
spielers, thrusters and the like, but I love to entrust my money with 
a ‘‘pal.’’ These pals have cost me many pretty pennies. You can’t 
insult a pal by making ordinary business inquiries, or behaving in 
any way save that of a trusting zany. Risk your donah, but never 
your money, with a pal.—J.A.L.G.] 


VALUE FOR ESTATE DUTY OF SHARE IN PARTNERSHIP 


Where partnership agreement gives survivors option to buy de- 
ceased’s interest at value excluding goodwill.—The Full High Court 
has held (Dixon, C.J., Fullagar, Kitto and Taylor, JJ., McTiernan, J., 
dissenting), in a judgment delivered in Sydney on 29 November 1955, 
that the value for Federal estate duty of a deceased person’s share 
in a partnership cannot be valued in excess of the sale value fixed by 
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reference to the partnership agreement which, in the case, provided 
that goodwill should be excluded in calculating the sale value: Per- 
petual Executors and Trustees Association of Australia Ltd. (Ad- 
ministrators of Estate of Thomas, deceased) v. Federal Commissioner 
of Taxation. 


The facts.—The deceased was a member of a firm of seven partners 
carrying on business as furniture warehousemen under the name 
‘*Maples.’’ Deceased’s share in the capital and profits was 19} per 
cent. The partnership agreement provided that death or retirement 
of any partner should not dissolve the partnership. As matters 
turned out, it was provided that as at the date of deceased’s death 
his legal personal representatives should be deemed to have given 
options to five of the surviving partners to purchase from his estate 
his interest in the partnership in stated proportions. Then the deed 
provided that upon the exercise of the respective options the pur- 
chase price payable should be the total of certain amounts which may 
be shortly described as (a) 19} per cent of the balance of assets over 
liabilities as disclosed in the balance sheet of the partnership for the 
accounting year of the partnership prior to the death (subject to a 
proviso as to book debts) ; (b) the like proportion of any real estate 
acquired between the end of that year and the date of death, at cost 
price plus any amount since expended thereon less any liability to a 
vendor or mortgagee ; and (c) the like proportion of the profits of the 
partnership for the current year ascertained in a particular manner. 
At the end of the relevant clause the following words appeared: 
‘‘Without affecting the generality of the foregoing provisions it is 
specifically agreed and declared that in computing the amount of 
purchase money payable on the exercise of any option no sum shall 
be added or taken into account for goodwill.’’ 


The death of the deceased occurred on 28 January 1944. Each of 
the five partners who thereupon became entitled to an option to pur- 
chase a share of the deceased’s interest in the partnership exercised 
the option. Some did so on 19 April 1944, and the others on the follow- 
ing day. The purchase money payable by each was calculated in 
accordance with the deed, and the amounts payable aggregated 
£156,253 11s. 3d. Had the option provisions not appeared in the 
partnership deed the value of the deceased’s interest in the partner- 
ship as at his death would have been £176,253 11s. 3d. The difference 
of £20,000 is wholly accounted for by the provision against taking 
into account any amount in respect of goodwill in computing the 
purchase money payable on the exercise of an option. The executor 
returned the deceased’s interest in the partnership at a value of 
£156,253, which the Commissioner increased by £20,000. 


What Privy Council decided—An appeal against the assessment 
having been taken to the High Court, it was dismissed—(1949), 77 
C.L.R. 493—as the Court was not prepared to reconsider and overrule 
Milne’s Case (1944), 69 C.L.R. 270. An appeal by the executor to 
the Privy Council was allowed—(1953), 88 C.L.R. 434—and Milne’s 
Case was overruled. A declaration was made that the share and 
interest of the deceased in the assets of the partnership, including 
the goodwill thereof, were part of his estate within s. 8 (3) of the 
Estate Duty Assessment Act, and that no part of such share or 
interest was to be deemed to be part of his estate under s. 8 (4). 
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Section 8 (3)(b) provides that, for the purposes of the Act, the 
’ estate of a deceased person comprises (inter alia) his personal pro- 
perty wherever situate, if he was at the time of his death domiciled 
in Australia, as the deceased in the present case was. Section 8 (4) 
provides that property which it describes in six lettered paragraphs 
shall, for the purposes of the Act, ‘‘be deemed to be’’ part of the 
estate of the person so deceased. Each of the six paragraphs of the 
last-mentioned subsection brings into an estate property which formed 
no part of the deceased’s actual estate at his death, but which for 
various reasons is to be treated as notionally included in his estate. 
Hence the operative words, ‘‘shall be deemed to be part of the 
estate.’’ Paragraph (e) comprises ‘‘property being a beneficial in- 
terest in property which the deceased had at the time of his decease, 
which beneficial interest, by virtue of a settlement or agreement 
made by him, passed or accrued on or after his decease to, or devolved 
on or after his decease upon, any other person.”’ 


The Commissioner’s view in making the assessment was that in 
respect of the deceased’s share in the partnership there were two 
classes of interests to be included in the dutiable estate: on the one 
hand an interest in each of the assets of the partnership other than 
goodwill, those interests being part of the property which in fact 
belonged to the deceased at his death and being caught as such by 
s. 8 (3)(b); and on the other hand an interest in the goodwill, which 
was not part of the deceased’s property at his death but was caught 
as part of his notional property by s. 8 (4)(e). The Privy Council 
rejected this view and held that the deceased’s interest under the 
partnership deed in the goodwill as in all the other assets of the 
partnership was property belonging to him in fact at his death, and 
was therefore dutiable under s. 8 (3) (bd). 


In the judgment now under notice the proposition upheld by the 
Privy Council is stated by Kitto, J., as follows: ‘‘That is the pro- 
position that where a partnership agreement provides that on a 
partner’s death his share in the capital shall be diminished, or may 
be taken over by the other partners at less than its value, the amount 
of the diminution or of the subtraction from value being dictated by 
a provision that the value of the goodwill of the partnership business 
shall not be taken into account in favour of the share in a winding 
up, or in the computation of the purchase price to be paid for the 
share, the interest in assets which the share confers does not become 
on the partner’s death an interest restricted to the assets other than 
goodwill; it remains an interest in every one of the assets, including 
goodwill.’’ 


Question before the High Court.—In the light of the above pro- 
position the question now considered by the Full High Court was 
whether it was open to the trial Judge to find that the value as at 
death of the deceased of his share and interest in the business and 
assets of the partnership of Maples, including the goodwill thereof, 
was in excess of £156,253. The Court answered this question in the 
negative and it became unnecessary to answer a second question, 
namely, if the answer to the first question was yes, was it open to 
the trial Judge to find that the said value was less than £176,253? 
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In dealing with an argument for the Commissioner that the . 
share in the partnership existed as something independent of the 
rights and obligations created by the option provisions of the partner- 
ship agreement, Kitto, J., cited the following passage in the dissenting 
judgment of Rich, J., in Sharp v. Union Trustee Co. of Australia Ltd. 
(1944), 69 C.L.R. 539, at p. 551, as accurately stating all that need 
be said on this point. 


**Business partners own between them the whole of the partner- 
ship assets, and each partner has a proprietary interest in each and 
every item. But his interest is not a fixed proportion of each item, 
nor is it an immediately ascertainable quantity of the item. It is an 
indefinite and fluctuating interest, which at any given moment is in 
proportion to his share in the ultimate surplus coming to him if at 
that moment the partnership were wound up and its accounts taken 
(Ashworth v. Munn (1880), 15 Ch. D. 363, at pp. 369, 370; Marshall 
v. Maclure (1885), 10 App. Cas. 325, at p. 334; Manley v. Sartori, 
[1927] 1 Ch. 157, at pp. 163, 164; In re Fuller’s Contract, [1933] 
Ch. 652, at pp. 656; Trustees Executors and Agency Co. Ltd. v. 
Federal Commissioner of Taxation (1944), 69 C.L.R., at p. 285). No 
doubt, as between himself and his partners, his interest in individual 
items is subject to their right to have all the assets of the partnership 
for the time being dealt with in accordance with the partnership 
agreement, but his interest in them is none the less real for that (In 
re Holland, Brettell v. Holland, [1907] 2 Ch. 88, at p. 91).’’ 


Kitto then concluded his judgment as follows: ‘‘Now there is 
nothing in the Privy Council’s judgment in the present case which 
conflicts in the least with these well-recognised principles. Nowhere 
did their Lordships say or imply that the deceased at his death had 
an asset consisting of an interest in goodwill which was unaffected 
by the existence of the rights conferred on the surviving partners by 
the option clauses. They did hold that the estate included the same 
interest in the goodwill as in the other assets, but the estate’s interest 
in the other assets too was subject to the option clauses. The whole 
point of the judgment is that the existence of the option clauses in the 
partnership deed meant that the extent of the interest which the 
deceased and his estate had in all the assets was less than it would 
otherwise have been, and not that after the death of the deceased it 
was an interest in less than all the assets. The notion that the reasons 
given by their Lordships precluded the appellant from contending 
that in the valuation of the deceased’s interest in the partnership 
that interest should be treated, by reason of the option provisions, as 
less than a full 19} per cent interest finds no support in any of the 
passages upon which reliance was placed, and cannot be reconciled 
with the express statement that the reference back to this Court 
would enable the appellant (in the events which have now happened) 
‘to allege that the existence of the option must be taken into account 
in arriving at the value of Mr. Thomas’ interest in the partnership 
assets’, 


‘‘But for an admission made by counsel for the Commissioner 
during the argument, the result would be that the questions before us 
would have to be answered by saying in effect that although the 
deceased’s interest in the partnership property could not be valued 
at less than £156,253 11s. 3d. or more than £176,253 11s. 3d., it should 


Supplement to The Australian Accountant—January 1956 





JANUARY 1956 CuRRENT TAXATION 97 





be valued at a figure falling short of the latter sum by the amount of 
any actual detraction from value which might be found to have 
resulted from the existence of the options. That amount might be 
less than £20,000 because of the possibility that the optionees might 
not exercise their options, for some reason such as ignorance of 
values or difficulty in financing the purchase. And, theoretically at 
least, the options might be found not to have detracted at all from 
the value of the interest, for the circumstances at the date of the death 
could have been such as to make it practically certain that the 
options would not be exercised ; and no doubt it was a recognition of 
this possibility which led the Privy Council, instead of treating the 
question as a matter of law which was covered by their general thesis, 
to speak of the appellant being able ‘to allege’ in this Court that the 
existence of the options must be taken into account in arriving at 
the value of the interest. It is now agreed, however, that at the death 
there was a practical certainty that the options would be exercised ; 
and, that being so, the value of the deceased’s interest cannot be 
assessed at a higher figure than £156,253 11s. 3d. If an analogy be 
desired, it may be found in Trustees Executors and Agency Co. Ltd. 
v. Commissioner of Taxes (Vic.) (1941), 65 C.L.R. 33.’’ 


Chief Justice’s opinion.—Dixon, C.J., stated his conclusions in the 
following passage from his judgment: ‘‘Once the figures are supplied 
it seems to me that the difficulty of deciding the issue depends only 
upon a proper appreciation of the nature of the ‘property’ in ques- 
tion. It is a right in respect of assets, but it is a right, or a congeries 
of rights, growing out of the partnership articles. Thomas’s interest 
was delimited and described by the provisions of the deed of partner- 
ship and the ‘value’ of the interest as at his death or indeed at any 
other time must depend upon the measure of enjoyment those pro- 
visions allow and the extent to which the share or interest may be 
expressed in or converted into money. The provisions which control 
the value of the interest at death are those which confer on the sur- 
viving partners a right to take over the whole interest for a sum 
computed under the terms of the deed. They are provisions which 
describe and characterise the interest as much as any other. They go 
to the essential nature of the interest. If at the date of death there 
were any uncertainty as to the exercise of these rights, no doubt 
their existence would not be decisive. It would be a factor, a power- 
ful factor no doubt, but no more. But we know that there was never 
antecedently any such doubt. What the interest was worth to the 
deceased immediately before his death or to his ‘estate’ or executors 
immediately after his death therefore depended on calculation only. 
For it was then certain that the options would be exercised. The result 
is that for the entire share, including goodwill, there could not reason- 
ably be any greater value in the interest of Thomas in the partnership 
at his death than the price obtainable from his partners, that is to 
say £156,253. That is its value for the purpose of estate duty. This 
conclusion no doubt expresses a proposition of fact rather than of 
law. But it seems to me to be so evident a result that in answer to 
the first question it may safely be said that it is not open to find a 
larger value.’’ 
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BONUS PAYMENTS BY GRAZIER TO SONS DISALLOWED BY 
AMENDED ASSESSMENT 


During year ended 30 June 1951 a grazier paid each of his three 
sons £744 wages; in addition a bonus of £2500 was paid to each ‘in 
May 1951, in which month taxpayer informed the Commissioner by 
letter of the bonus payments to ‘‘each of my three employees [who] 
manage my grazing property.’’ The letter set out the full name and 
address (being the same as taxpayer’s) of each employee, but did not 
state in terms that they were his sons. However, the relationship was 
stated in taxpayer’s 1950-1951 return, where full particulars of the 
wages and bonuses paid were given, the sons being collectively de- 
scribed as ‘‘farm managers.’’ There was no claim in the return for 
any other labour costs. The Commissioner allowed the full claim for 
wages £2232 and bonuses £7500. Three months later, following in- 
formation given by taxpayer that the sons’ duties comprised shearing, 
erutching and other specified work, an amended assessment was made 
reducing the deduction for bonuses from £7500 to £1500. Taxpayer, 
although of advanced years and in ill-health, had wide pastoral ex- 
perience ; his three sons, aged twenty-one and (twins) nineteen years, 
were well trained as woolgrowers. No other labour was engaged in 
the running of the property. 


Held (Mr. H. H. Antceliff dissenting) : The amended assessment 
was authorised by s. 170 (2) and the appropriate deduction for total 
remuneration to the three sons was £4500 in lieu of £3732 as allowed 
in the amended assessment. 


Per Mr. H. H. Antcliff: The bonuses of £7500 were, on the facts, 
of a class properly allowable under s. 51 (1) and (semble, per Mr. A. 
Fletcher also) the condition precedent to any amendment under 
s. 170 (8), namely that the original assessment should have been 
affected by the opinion of the Commissioner formed under s. 65, had 
not been met, so that the amendment was not authorised by s. 170 (8) 
(5 C.T.B.R. (N.S.) Case 58). 


[The decision of the majority must, it is thought, have been 
arrived at on a view such as that not all of the sons’ remuneration 
was ‘‘incurred in gaining or producing the assessable income’’ or 
‘*necessarily incurred in carrying on a business for the purpose of 
gaining or producing such income’”’ within the meaning of s. 51 (1) 
although, in that view, some reference might have been expected to 
dicta in cases such as Tweddle v. F.C. of T. (1942), 2 A.I.T.R. 360, 
to the effect that it is not for the Commissioner to say how a taxpayer 
shall conduct his business. Mr. McCaffrey thought that ‘‘the appro- 
priate deduction’’ was £4500 in lieu of the £9732 claimed and seems 
to have drawn the conclusion that there was therefore an avoidance 
of tax; he did not say that the difference was not allowable under 
s. 51 or s. 65 or under any other provision. Although the Chairman, 
Mr. A. Fletcher, appears to have rejected the Commissioner’s re- 
liance on s. 170 (8) in conjunction with s. 65 as authorising the 
amendment, the terms of his reasons suggest that he would regard 
the disallowance as being properly made under s. 65 and it would 
seem that he thought s. 170 (2) provided the requisite authority to 
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make the amendment. Accepting the majority view that the Com- 
missioner had discharged the onus on him of proving (a) that there 
was not a full and true disclosure, and (b) that there was an avoid- 
ance of tax (although one has reservations as to the majority con- 
clusion on these points), it is thought that the burden of proving the 
amended assessment excessive was then upon the taxpayer. But as 
the amendment thus came under s. 170 (2), it is suggested that the 
taxpayer’s burden was confined to substantiating his claim under 
s. 51 and that he did not have to stand up to any further test under 
s. 65. In this view there would seem to be considerable merit in 
Mr. Antcliff’s method of dealing with the case —R.E.O’N. | 


THE CASE OF THE STIPENDED LADY 


In No. 275 v. Minister of National Revenue (1955), 13 Can. Tax 
A.B.C. 279, the taxpayer, a prostitute, was assessed to Canadian 
income tax for the years 1949 to 1952 inclusive. The sums so assessed, 
and which were not disputed by the taxpayer, were: 1949, $2495; 
1950, $4366; 1951, $7916, and 1952, $8825. These figures indicate 
that Canada, like the rest of the world, has suffered severely from 
the post-war inflationary spiral, notwithstanding the advanced tech- 
niques of that highly industrialised country. The taxpayer appealed 
on the grounds that (1) her income was not taxable, as it was not 
derived from a business, and (2) even if her income was derived 
from a business it was not taxable, as it was derived from a business 
which is malum in se and not merely malum prohibitum. The tax- 
payer’s appeal was dismissed. 


Dealing with the first ground of appeal, the Chairman of the 
Canadian Tax Appeal Board, Mr. Fabio Monet, Q.C., held, as a fact, 
that the taxpayer was carrying on a ‘‘business,’’ which term is de- 
fined by s. 127 (1)(e) of the 1948 Income Tax Act as including, 
inter alia, ‘‘a profession, calling, trade, manufacture or undertaking 
of any kind whatsoever.’’ Unfortunately, the learned Chairman de- 
parted from his customary practice, in that he did not explain in 
detail how he arrived at this finding of fact. We are, therefore, 
thrown back on the test laid down by E. Kellie in ‘‘I can get it for 
you tax free,’’ at p. 87, where the learned author says. ‘‘ Another 
example of the problem [whether the taxpayer is carrying on a 
business] is to be founded in the career of a stipended lady. How 
many stipending friends may she have before she loses her amateur 
status? I mean, of course, contemporaneously and not successively. .. . 
One may ...safely hazard the opinion that the danger light appears 
when the number exceeds three.’’ 


On the second point, the learned President cited from the abund- 
ance of authorities to the effect that earnings from illegal operations 
er illicit businesses are subject to tax. As Lord Morison said in 
Lindsay v. I.R. Comrs., 18 T.C. 43, at p. 57: ‘‘The burglar and the 
swindler, who carry on a trade or business for profits, are as liable 
to tax as an honest business man, and, in addition, they get their 
deserts elsewhere.”’ 
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LOSS ON SALE OF CAR USED FOR BUSINESS AND 
PLEASURE 


‘‘The next matter for consideration is whether, in arriving at 
the amount allowable as a deduction on sale of the car in terms of 
s. 59 (1), the Commissioner can take into consideration the fact that 
the ‘depreciated value’ of the car calculated in terms of the Act gives 
a result well in excess of what he refers to as the written-down value 
of the car and, in exercising his discretion, correct any anomaly which 
may result from calculating the ‘depreciated value’ in terms of 
s. 59 (1) and s. 61. I do not think he can. His discretion is un- 
trammelled, but he may not use it for the purpose of correcting the 
operation of s. 59 (1) and s. 61. This would amount to amending the 
Act and Parliament could not have intended this power to be dele- 
gated under s. 61. In my opinion s. 61 gave the Commissioner a 
discretion to be used exactly as he has used it in the years of income 
ended 30 June 1951 and 1952, based, as it is, on the extent of the use 
of the ear for business purposes. I consider that the legislature 
intended that the allowance to be made under s. 61 should be an 
allowance commensurate with the use of the car in gaining assessable 
income. If a sufficiently large number of taxpayers are enjoying an 
undue advantage by so using their property, the remedy would be an 
amendments of the Act.’’ Per Mr. A. C. Leslie. 


The above observations were made in 5 C.T.B.R. (N.S.) Case 56, 
the facts and decision in which were as follows :— 


From the date of purchase of his car for £765 in July 1950 until 
its sale in June 1953 for £450, taxpayer used it in earning his income 
and for private purposes in equal proportions. Depreciation allowed 
in his assessments for the first two years was calculated :-— 


Amount 
allowed 
Cost price ws se <e “e 
Less 20 per cent initial depreciation 
(s. 574) .. = - a ns 
Less 3 private use (s. 61) 


Balance ‘ “ ¥ os ae 
Less 15 per cent depreciation for 1950-51 
Less 4 private use (s. 61) 


Depreciated value at 30 June 1951 (s. 62) 
Less 15 per cent depreciation for 1951-52 
Less 3 private use (s. 61) wd 48 


Depreciated value at 30 June 1952 (s. 62) £589 £176 


In his return for year ended 30 June 1953 taxpayer claimed a 
deduction of £69, being one-half of the difference between the depre- 
ciated value £589 at 30 June 1952 and the sale price of £450. In 
purported exercising of his discretion under s. 61, the Commissioner 
refused any deduction for the loss on disposal. 


Held, allowing taxpayer’s claim, in terms of s. 59 (1) regard 
must be had to the ‘‘depreciated value’’ of the car at the time of tts 
disposal and the ‘‘depreciated value’’ as defined in s. 62 was the cost 
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of the unit less the total depreciation properly allowed or allowable in 
taxpayer’s assessments; hence the depreciation deduction for year 
ended 30 June 1953 was £92, calculated as follows :-— 


Amount 
allowed 


Depreciated value at 30 June 1952 (s. 62) 
Less ordinary depreciation at 15 per cent 

to date of sale in June 1953 .. ost? 296 
Discretionary allowance one-half (s. 61) .. 44 


Depreciated value at date of sale (s. 62) 
Less sale price of car 


Loss on sale (s. 59 (1)) we oa 
Discretionary allowance one-half (s. 61) .. 48 


£9 

“*The essential requirement of s. 61 is that some amount of de- 
duction must be allowed where a unit of property is being used partly 
for the purpose of producing income. The Commissioner, or the 
Board taking his place, is required to calculate what amount of 
deduction would otherwise be allowable under s. 54 or s. 59 in the year 
under review and is bound to allow such part of that deduction as in 
his or their opinion is proper. Nil was deemed proper by the Com- 
missioner, but nil is not a part of anything; it possesses neither 
quantity nor value and cannot be considered to be part of the deduc- 
tions otherwise allowable under the two sections specified. What 
part then should be allowed? The most significant fact to take into 
consideration in forming an opinion as to that amount is that 
throughout the year of income under review during which the car 
was in the possession and use of the taxpayer it was used one-half for 
business purposes and one-half for private purposes. Because of that 
it must surely follow that one-half of the deductions otherwise allow- 
able under ss. 54 and 59 becomes a proper charge against assessable 
income of the year.’’ Per Mr. F. C. Bock. 


Notice of appeal to the High Court was given by the Com- 
missioner. 


Suggested amendment to s. 61.—It is suggested that the intention 
of the Legislature would be carried out if the following additional 
subsections were inserted in s. 61 :— 


**(2) Notwithstanding subsection one of section sixty-two of this 
Act, for the purpose of calculating the allowance under this section, 
the depreciated value of any unit of property at any time means the 
cost of the unit to the person who owns or owned the property at that 
time less the total amount of depreciation (if any) which would 
have been allowed or which would be allowable in respect of that 
unit in assessments of the income of that person, for any period prior 
to that time, under this Act or any previous law of the Common- 
wealth, if that unit of property had been used by that person wholly 
and exclusively for the purpose of producing assessable income dur- 
ing the whole of all such periods prior to that time. 


**(3) Notwithstanding subsection two of section fifty-nine of 
this Act, where any unit of property to which this section applies is 
disposed of, lost, or destroyed at any time in the year of income, and 
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the consideration receivable in respect of the disposal, loss or destruc- 
tion exceeds the depreciated value of that unit at that time calculated 
in accordance with subsection two of this section, that part of the 
excess as, in the opinion of the Commissioner is proper, shall be 
included in the assessable income of the taxpayer of that year: Pro- 
vided, however, that such part of the excess shall not exceed the 
total amount of depreciation allowed or allowable in respect of that 
unit in assessments of the income of the taxpayer under this Act or 
any previous law of the Commonwealth.’’ 


It is considered that, under the above suggested amendments, the 
result in the above cited case would be as follows :— 


Depreciated 

value under Depre- 
suggested ciation 
s. 61 (2) allowable 


Cost price .. ue a “E £765 
Initial depreciation We ee + 153 £76 


Balance : “es £612 
Depreciation 15 per cent for 1950-51 .. 103 52 


Depreciated value at 30 June 1951 .. £509 
Depreciation 15 per cent for 1951-52 .. 95 48 
Depreciated value at 30 June 1952 £414 
Depreciation at 15 per cent to date of 

sale in June 1953... of” si 88 44 


Depreciated value at date of sale 
Sale price ee aes 


Excess vide suggested s. 61 (3) 


Included in taxpayer’s assessable income 

of year of sale under suggested 

s. 61 (3) es ir es ise 62 
Total net depreciation allowed to tax- 

payer .. we oe ‘a - £158 


If, throughout the period, the taxpayer had used the motor car 
exclusively in the production of assessable income, the position would 
have been as follows :— 

Depreciation 
allowable 


Cost price 
Depreciation allowances up to ‘date of 
sale ei os ve od ce 439 


Depreciated value at date of sale 
Sale price 


Excess included in taxpayer’s assessable 
income es oe ws we 


Total net depreciation which would have 
been allowed to taxpayer ‘ 


One-half of this sum would be allowed 


to the taxpayer under the snares 
amendment as above 
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The proviso to suggested s. 61 (3) is illustrated as follows :— 
Depreciation 
allowable 
Allowances received by taxpayer as above .. £220 
Depreciated value at date of sale 
Sale price, say - 


Excess 


Part of excess included in taxpayer’s assess- 
able income under proviso to suggested 


s. 61 (3) 220 


Total net depreciation allowed to taxpayer Nil 


If, throughout the period, the taxpayer had used the motor car 
exclusively in the production of assessable income, he would have 
been assessed under s. 59 (2) for the year of sale on the sum of £439, 
i.e., the total of the depreciated allowances under s. 64. One-half of 
£439 is £220, as above. 


LOSSES ARISING OUT OF BOOK DEBTS WHICH HAVE 
BEEN PURCHASED 


Taxpayer company acquired the assets and business of a partner- 
ship, including certain trade debts. These debts proved to be bad 
and were written off by taxpayer. Held: Taxpayer had made a 
capital outlay in purchasing the partnership debts and any loss 


thereon was a capital loss (Woodlon Motor Sales Ltd. v. Minister of 
Nat. Rev. (1955), 13 Can. Tax A.B.C. 36). 


U.K. TAXES TEA MONEY 


The relevant rule of the U.K. Act provides that if the holder of 
an office or employment of profit is necessarily obliged to incur and 
defray out of the emoluments thereof the expenses of travelling in 
the performance of the duties of the office or employment .. . or other- 
wise to expend money wholly, exclusively and necessarily in the per- 
formance of the said duties, there may be deducted from the emolu- 
ments to be assessed the expenses so necessarily incurred and 
defrayed. 

The leading case on the subject is Ricketts v. Colquhoun (1926), 
10 T.C. 118, where the Recorder of Portsmouth was denied a deduc- 
tion of the cost of travelling in order to attend his quarter sessions, 
his hotel expenses or the cost of conveyance from his rooms to the 
Court, because these expenses were not incurred ‘‘in the perform- 
ance’’ of his duties. 

In Lomaz v. Newton, [1953] 2 All E.R., at p. 802, Vaisey, J., 
described the above rule as ‘‘notoriously rigid, narrow and restricted’’ 
in its operation. 

In Durbidge v. Sanderson, [1955] 3 All E.R. 154, a local govern- 
ment officer was obliged to attend evening council committee meetings, 
for which he received no extra remuneration. On such occasions he 
had to buy either tea or dinner at a restaurant and received an 
allowance of 2s. 6d. for tea and 6s. for dinner. He was assessed to 
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income tax on these allowances without any deduction for the cost of 
the meals. The English High Court upheld the assessments, as the 
official did not expend the money ‘‘wholly, exclusively and neces- 
sarily in the performance of’’ his duties. How low can an Act get? 


MORTGAGE GIVEN TO BUILDING CONTRACTOR FOR 
AMOUNT IN EXCESS OF SUM STIPULATED IN BUILDING 
CONTRACT 


Taxpayer, a contracting company, agreed to erect a motel build- 
ing and to take a mortgage for $36,377 from the owner. Two weeks 
after the agreement, the owner gave taxpayer a mortgage for $40,000. 
Taxpayer contended that the difference ($3623) constituted a bonus 
for the risk taken and was a capital receipt. Held: Dismissing tax- 
payer’s appeal, it was always the intention of the parties that tax- 
payer would receive a mortgage for more than the sum stated in the 
agreement. The $3623 was as much part of the price receivable under 
the contract as any other moneys receivable thereunder (Vickers 
Construction Co. Ltd. v. Minister of Nat. Rev. (1955), 13 Can. Tax 
A.B.C. 335). 


TAX RELIEF 


The following sonnet appeared in the Diary of a Martyred 
Accountant in the Canadian Accountant for 27 November 1954:— 
To-day I think the world will doff its caps 
To a young man of eighty; and cigars 
Will taste the sweeter. Men who paint, or write, 
Or speak, will feel a special spur. And quite 
Ordinary blokes, at home, in public bars, 
Erect, will drink proud private toasts—perhaps 
Talk of the chicken’s neck no foes could wring, 
Or gaze into the fire, remembering. 
And if in after years some meaner pen, 
To bleed for gold, shall jab with nib of lies, 
His reputation—tell your children that 
He led and served while tyrants drove and spat; 
That ‘‘here was greatness walking among men 
With a most human twinkle in its eyes.’’ 


Sir Edward Carson, K.C. (as he then was) was cross-examining 
a male witness with a ruddy complexion. ‘‘Do you drink?’’ asked 
Carson. Witness: ‘‘That’s my business.’’ Carson: ‘‘Have you any 
other ?’’ 


‘*Look not for Whale in the Euxine Sea, 
Or expect great matters where they are not to be found.’’ 


Sir Thomas Browne. 


When someone, on the birthday of Pope Leo XIII, expressed 
the hope that His Holiness might live to be a hundred, the Pope 
answered mildly: ‘‘Let us not put any limit to the mercy of God!’’ 
(Ghosts of the Spanish Steps—Daniele Varé.) 
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ADVENTURE IN THE NATURE OF TRADE 


Upsetting findings of fact.—Section 196 of the Income Tax Assess- 
ment Act directs that the Commissioner or taxpayer may appeal to 
the High Court from any decision of a Board of Review ‘‘which 
involves a question of law.’’ In Australia the High Court has not 
been over-ready to deny to itself the right to reverse a decision with 
which it has found itself unable to agree. Thus in Scottish Australian 
Mining Co. Lid. v. F.C. of T. (1950), 81 C.L.R. 188, 4 A.IL.T.R. 443, 
where a Board of Review upheld the Commissioner’s decision on an 
objection disallowing the company’s claim that it was not liable to 
tax on profits arising from subdivisional sales of land on the surface 
of its exhausted coal mine, Williams, J., held that the Board’s 
decision involved a question of law, namely whether there was 
evidence to support the Board’s finding, and, in allowing the com- 
pany’s appeal, he found that the evidence did not support a finding 
that the company was engaged in a business of selling land or in any 
profit-making undertaking or scheme but, on the contrary, he found 
that the evidence was consistent only with a finding that the com- 
pany was merely engaged in realising a capital asset to the best ad- 
vantage. On the other hand, where the facts warrant a decision either 
way it is unlikely that the Court will interfere with the Board’s 
decision. An illustration of such a case is F.C. of T. v. Miller, 
(1946), 73 C.L.R. 93, 3 A.I.T.R. 333. 


Like the High Court of Australia, so too the Scottish appeal courts 
have long reserved to themselves the right to reverse a decision of 
fact-finding tribunals. Thus in J.R. Comrs. v. Fraser (1942), 24 T.C. 
498, the taxpayer, a wood cutter with no previous dealings in whisky 
and possessing no special knowledge of the trade, bought whisky in 
bond for £407 and sold it three years later for £1131. The taxpayer 
did not take delivery of the whisky nor did he advertise or blend it. 
Reversing the Commissioners’ finding, the Court of Session held that 
the transaction was an adventure in the nature of trade and that the 
profit was assessable to income tax. In the course of his judgment 
Lord Normand said: ‘‘In cases where it is competent for a tribunal 
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to make findings of fact which are excluded from review, the appeal 
court has always jurisdiction to intervene if it appears either that 
the tribunal has misunderstood the statutory language—because a 
proper construction of the statutory language is a matter of law—or 
that the tribunal has made a finding for which there is no evidence 
or which is inconsistent with the evidence and contradictory of it.’’ 












Test case to House of Lords.—On the other hand it appears that 
the English courts have taken a far more restrictive view as to their 
jurisdiction in dealing with cases which involve the existence or non- 
existence of a ‘‘trade,’’ for it appears that the English courts have 
been much inclined to treat such questions as pure questions of fact. 
This supposed divergence between the Scottish and English courts 
as to their jurisdiction led to an appeal to the House of Lords by the 
revenue authorities in Edwards v. Bairstow, [1955] 3 All E.R. 48. 
In that case the taxpayers, who were respectively a director of a 
leather manufacturing company and an employee of a cotton-spinning 
firm, purchased a complete cotton-spinning plant in 1946 with the 
object of selling it as quickly as possible at a profit. They hoped to 
sell it in one lot, but ultimately had to dispose of it in five separate 
lots over the period from November 1946 to February 1948. They 
appealed to the General Commissioners against income tax assess- 
ments made under Case 1 of Schedule D of the U.K. Act on their 
profits for the tax years 1946-47 and 1947-48. The General Com- 
missioners found that the transaction was an isolated case and not 
taxable, and they discharged the assessments. The Crown appealed, 
and Upjohn, J., remitted the case to the General Commissioners to 
hear legal argument and to decide whether the transaction was or was 
not an adventure in the nature of trade. The Crown did not appeal 
against this. When the case came before them again the General 
Commissioners decided that the transaction was not an adventure in 
the nature of trade. The Crown’s appeal now came before Wynn- 
Parry, J., who agreed with Upjohn, J., that the case was a pure ques- 
tion of fact. He rejected the Crown’s argument that the Commis- 
sioners’ decision was so wholly perverse that no reasonable man 
could have arrived at it, and he accordingly dismissed the Crown’s 
appeal. 


The Court of Appeal unanimously affirmed the decision of 
Wynn-Parry, J., on the grounds that the Court was bound by 
authority to hold that the question was one of pure fact. The Court 
pointed out, however, that in Scotland similar questions had been 
treated as mixed questions of fact and law, which it was open to the 
Court of Session to review. For instance, in J.R. Comrs. v. Fraser, 
supra, the Court of Session reversed a decision by the General Com- 
missioners that no trade or adventure in the nature of trade had 
been carried on. In view of this divergence of the law in England 
and Scotland, the Crown was given leave to appeal to the House of 
Lords. 


Commissioners’ finding of fact set aside—The House of Lords 
unanimously allowed the Crown’s appeal and held that the taxpayers 
were liable to tax as the profits arose from an adventure in the nature 
of trade. Their Lordships held that the Commissioners’ finding was 
perverse and they set aside the determination on the ground that the 
facts led inevitably to the conclusion that the transaction was an 
adventure in the nature of trade. 
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The House of Lords had no difficulty in rejecting the taxpayer’s 
argument that according to decided law the Commissioners’ finding 
of fact could not be set aside. Viscount Simonds said; at p. 53: ‘‘The 
primary facts, as they are sometimes called, do not, in my opinion, 
justify the inference or conclusion which the Commissioners have 
drawn; not only do they not justify it but they lead irresistibly to 
the opposite inference or conclusion. It is, therefore, a case in which, 
whether it be said of the Commissioners that their finding is perverse 
or that they have misdirected themselves in law by a misunderstand- 
ing of the statutory language or otherwise, their determination cannot 
stand. I venture to put the matter thus strongly because I do not 
find in the careful and indeed exhaustive statement of facts any item 
which points to the transaction not being an adventure in the nature 
of trade. Everything pointed the other way.’’ 


Dealing with the apparent divergence between the English and 
Scottish courts, Viscount Simonds cited the Commissioners’ finding 
that the transaction ‘‘was not an adventure in the nature of trade,’’ 
and concluded that this finding was clearly an inference of fact. He 
proceeded: ‘‘Yet it must be clear that to say that such an inference 
is one of fact postulates that the character of that which is inferred 
is a matter of fact. To say that a transaction is, or is not, an adven- 
ture in the nature of trade is to say that it has, or has not, the char- 
teristics which distinguish such an adventure. But it is a question of 
law, not of fact, what are those characteristics, or, in other words, 
what the statutory language means. It follows that the inference can 
only be regarded as an inference of fact if it is assumed that the 
tribunal which makes it is rightly directed in law what the charac- 
teristics are and that, I think, is the assumption that is made. It is a 
question of law what is murder; a jury finding as a fact that murder 
has been committed has been directed on the law and acts under that 
direction. The Commissioners making an inference of fact that a 
transaction is, or is not, an adventure in the nature of trade are 
assumed to be similarly directed, and their finding thus becomes an 
inference of fact.’’ 


Lord Radcliffe summed up his views in the following passage: 
‘*T think that the true position of the Court in all these cases can be 
shortly stated. If a party to a hearing before commissioners expresses 
dissatisfaction with their determination as being erroneous in point 
of law, it is for them to state a case, and in the body of it to set out 
the facts that they have found as well as their determination. I do 
not think that inferences drawn from other facts are incapable of 
being themselves findings of fact, although there is value in the dis- 
tinction between primary facts and inferences drawn from them. 
When the case comes before the Court, it is its duty to examine the 
determination having regard to its knowledge of the relevant law. 
If the case contains anything ex facie which is bad law and which 
bears on the determination, it is, obviously, erroneous in point of 
law. But, without any such miscenception appearing ez facie, it may 
be that the facts found are such that no person acting judicially and 
properly instructed as to the relevant law could have come to the 
determination under appeal. In those circumstances, too, the Court 
must intervene. It has no option but to assume that there has been 
some misconception of the law, and that this has been responsible 
for the determination. So there, too, there has been error in point of 
law. I do not think that it much matters whether this state of affairs 
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is described as one in which there is no evidence to support the 
determination, or as one in which the evidence is inconsistent with, 
and contradictory of, the determination, or as one in which the true 
and only reasonable conclusion contradicts the determination. Rightly 
understood, each phrase propounds the same test. For my part, I 
prefer the last of the three, since I-think that it is rather misleading 
to speak of there being no evidence to support a conclusion when, in 
eases such as these, many of the facts are likely to be neutral in them- 
selves and only to take their colour from the combination of circum- 
stances in which they are found to occur.’’ 


The badges of trade.—On the substance of the case the taxpayers 
argued that the transaction concerning the spinning plant could not 
be regarded as an adventure in the nature of trade because it lacked 
every one of the four necessary conditions which, it was said, must 
in accordance with the decision in Jones v. Leeming, [1930] A.C. 415, 
15 T.C. 333, be present to establish liability, namely : 


(1) the existence of an organisation, or 

(2) activities which lead to the maturing of the assets to be 
sold, or 

(3) the existence of special skill, opportunities in connexion 
with the article dealt with, or 

(4) the fact that the nature of the asset itself should lend 
itself to commercial transactions. 


The House of Lords found that the characteristies of (1), (2), and 
(4) existed. As Lord Radcliffe said :— 

“It is said that there was no organisation for the purposes of 
the transaction. But, in fact, there was organisation, as much of it 
as the transaction required. It is true that the plant was not adver- 
tised for sale, though advertisements asking for plant were answered 
by the respondents. But why should they incur the cost of adver- 
tising if they judged that they could achieve the sale of the plant 
without it? It is said that no work had been done on the maturing 
of the asset to be sold. But such replacement and renovation as were 
needed were, in fact, carried out, and I can see no reason why a 
dealer should do more work in making his plant saleable than the 
purposes of sale require. It is said that neither of the respondents 
had any special skill from his normal activities which placed him in 
an advantageous position for the purposes of this transaction. It may 
be so, though one of them was the employee of a spinning firm. In 
any case, the members of a commercial community do not need much 
instruction. in the principles and possibility of dealing, and I think 
that, given the opportunity, the existence or non-existence of special 
skill is of no significance whatever. It is said, finally, that the pur- 
chase and sale of plant lent itself to capital, rather than commercial, 
transactions. I am not sure that I understand what this is intended 
to mean. If it means that, at the relevant period, there was no market 
for second-hand plant in which deals could take place, there is no 
finding to that effect, and all the facts that are recited seem to be 
against the contention. If it means anything else, it is merely an 
attempt to describe the conclusion which the taxpayers would wish to 
see arrived at on the whole case. 


‘‘There remains the fact which was avowedly the original ground 
of the Commissioners’ decision—‘this was an isolated case’. But, as 
we know, that circumstance does not prevent a transaction which 
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bears the badges of trade from being in truth an adventure in the 
nature of trade. The true question in such cases is whether the opera- 
tions constitute an adventure of that kind, not whether they by them- 
selves, or they in conjunction with other operations, constitute the 
operator a person who carries on a trade. Dealing is, I think, essen- 
tially a trading adventure, and the taxpayers’ operations were 
nothing but a deal or deals in plant and machinery.”’ 


Looking forward.—It will be observed that the views expressed by 
Lord Radcliffe as quoted above concerning the circumstances in which 
a court should intervene and upset the findings of a tribunal charged 
with the duty of determining questions of fact, are closely in line 
with the view of the Australian High Court as illustrated by the 
decision of Williams, J., cited at the beginning of this article. How- 
ever, it may be expected that the decision of the House of Lords will 
provide the occasion in future years for the English courts to work 
out a more fundamental theory of what is income; for in many cases 
those courts will no longer feel obliged to dismiss appeals from the 
findings of Commissioners on the basis that they have no jurisdiction 
to interfere. 


PURCHASE OF PROFESSIONAL PRACTICE 


Fees assessable even though they cover value of work-in-progress 
included in purchase price—In 1945 taxpayer purchased the 
country practice of a solicitor on a walk-in walk-out basis for an 


undivided sum of £1250. The agreement of purchase provided that 
taxpayer should take over all uncompleted work and be entitled to 
retain all fees collected thereon. Taxpayer sold the practice in 1948 
for an undivided sum of £1900 on terms that the purchaser from 
him should have the benefit of uncompleted work. Taxpayer then 
purchased a city practice for £3039 comprising £2500 for goodwill 
and £539 for office plant. The goodwill thus purchased included the 
benefit of the vendor’s work on hand and in progress, although pro- 
gress payments aleady received from clients were to be retained by 
the vendor. Taxpayer furnished his returns and was assessed on a 
cash receipts basis. In his return for the year ended 30 June 1949 
he excluded from the receipts of his former country practice £43 as 
representing a capital receipt being the value of uncompleted work 
included in the price he paid in 1945 for that practice; similarly he 
excluded from the receipts of his city practice £1000 estimated as 
being the value of work done by the vendor and the benefit of which 
he acquired on purchasing that practice. The Commissioner included 
the amount of £1043 as assessable income. Taxpayer objected that 
the amounts were capital receipts. Held, taxpayer had been correctly 
assessed on a cash receipts basis and the sums of £43 and £1000 were 
part of the gross proceeds actually received in the year from his 
businesses (5 C.T.B.R. (N.S.) Case 70). 


‘Tt appears to us, therefore, that the taxpayer made lump-sum 
payments of capital, in each instance, for the purchase of a business, 
a profit-yielding subject, including all the advantages which the com- 
pletion of partly-executed professional work would yield, but ex- 
cluding book debts. In due course, the businesses gave forth their 
yields and the gross revenue or business proceeds thereof actually 
received by the taxpayer in the relevant period were the full amounts 
of £980 12s. 10d. and £9393 8s. 8d. rspectively :’’ per Board No. 3. 
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The above decision by Board No. 3 may be distinguishable from 
that of Board No. 1 (as constituted in 1945) in 11 C.T.B.R. Case 91, 
but the two decisions cannot be reconciled. 


In the latter case, taxpayer, A, was a member of a firm of ac- 
countants consisting of six partners. The partnership was constituted 
by a deed and was to continue until 31 December 1941. Another part- 
ner, D, retired as from 31 December 1939 and, by agreement dated 
9 February 1940, sold his 7/30th interest as to 1/7th to A and as to 
3/7ths of his share each to two incoming partners, B and C. By a 
further deed dated 27 February 1940 the five continuing partners 
and the two incoming partners constituted a new partnership as from 
1 January 1940. It was specifically agreed that the old partnership 
should be dissolved. - The firm lodged its income tax returns on a 
cash receipts basis. The amount payable by A, B, and C to D for his 
interest in the old partnership was calculated on the basis of a balance 
sheet drawn up for the old partnership as at 31 December 1939. The 
balance sheet included among the assets £8353 ‘‘sundry debtors’’ 
being ‘‘book debts and work completed but for which no debits had 
been entered and work in progress at 31 December 1939.’’ D’s 7/30th 
interest in the sum of £8353 was thus £1949. The total consideration 
payable to D, including the £1949, was to be payable in due propor- 
tions by the purchasers over a period of seven years with a right at 
any time to pay the balance then owing. The Federal Commissioner 
included in A’s assessable income for year ended 30 June 1940 a sum 
of £200 being the proportion he had acquired from D of actual collec- 
tions in the six months to 30 June 1940 of the book debts as at 
31 December 1939. On objection by A it was held that the £200 was 
not income of A (11 C.T.B.R. Case 91). 


It may be noted that Case 91 was cited without question by Mr. 
A. P. Webb, member of Board No. 2, in 5 C.T.B.R. (N.S.) Case 71, 
and, apparently, it was also accepted by the N.S.W. Board of Appeal 
in an unreported decision given in 1954. 


DEEMED DEPRIVATION OF INCOME 


Sale of interest in partnership book debts.—Taxpayer and B carried 
on business in partnership as medical practitioners, sharing profits 
two-thirds and one-third respectively. Taxpayer decided to retire 
from the partnership and, by agreement between him, the continuing 
partner (B), and an incoming partner (C), he sold one-sixth of his 
share in the partnership to B and the remaining one-half to C. It 
was further agreed that the partnership between taxpayer and B 
should be dissolved as from 1 April 1950, from which date B and C 
agreed to carry on in partnership together. The agreement further 
provided that C should purchasé from taxpayer the latter’s share in 
all book debts on a valuation at 1 April 1950, subject to adjustment 
for taxpayer’s share of partnership liabilities at the same date; on 
that basis taxpayer’s interest in the beok debts was valued at £800, 
which amount was agreed to be paid and was in fact paid by C to 
taxpayer on 1 August 1950. The returns of the partnership of tax- 
payer and B were made and accepted on a cash receipts basis; so too 
were the returns of another partnership into which taxpayer entered 
after dissolving the partnership with B. On the basis that the net 
income of the partnership of taxpayer with B included £1200 on 
account of ‘‘book debts capitalised on dissolution of partnership,’’ 
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the Commissioner increased by £800 taxpayer’s assessable income of 
the year ended 30 June 1950. Taxpayer conceded that the £800 had 
the quality of income, but contended that it was derived when re- 
ceived during year ended 30 June 1951, and that it was not derived 
at the date of dissolution of his partnership with B. 


Held, upholding the objection, s. 19 did not in the circumstances 
operate to attract tax on the £800 prior to the date when, in terms of 
the agreement between the parties, it was in fact paid (5 C.T.B.R. 
(N.8.) Case 71). 


THE “SNAKE” THAT WAS MILKED 


All the issued shares in private company X were held by private 
companies G and C. The shares in company G were held as to 14,990 
by company C and as to three other shares by three individuals each 
holding one share. The shares in company C were held as to 20,000 
by company G and as to two other shares by two individuals each 
holding one share. In assessing company X to Division 7 tax for year 
ended 30 June 1948 the Commissioner applied s. 105. The notional 
distribution by company X to companies G and C respectively was 
notionally distributed by company G to its shareholders and by com- 
pany C to its shareholders; successive notional distributions by com- 
panies G and C resulted arithmetically in the amounts notionally 
received by the companies growing ever smaller and, correspondingly, 
the amounts notionally received by the individual shareholders grow- 
ing ever larger until eventually the whole of the amount was notion- 


ally in the hands of the individuals and the Commissioner accordingly 
calculated the additional tax payable by company X. Held, the 
assessment on company X was authorised by s. 105 of the 1936-1948 
Act (5 C.T.B.R. (N.S.) Case 64). 


The device sought to be put into operation in the above case is 


known as ‘‘snakes.’’ Its efficacy depended in princjple on all the 
shares in one company being held by another company, all of whose 
shares were in turn held by the first company. In the above instance 
the presence of individuals as shareholders in companies G and C was 
fatal to success. 


EDUCATION EXPENSES 


Where mother and father each pay part of expenses.—During year 
of income ended 30 June 1953 taxpayer, the mother of A, paid one 
half of £148 expenses in connexion with A’s full-time education at a 
university. A was under 21 years of age and was a person in respect 
of whom taxpayer was entitled to a deduction under s. 828. The 
father of A paid the other one-half of the relevant university ex- 
penses. The Commissioner allowed a deduction of one-half only of 
the statutory maximum to each of the taxpayer and her husband. 
Held, the Commissioner had no power under s. 82. to make an ap- 
portionment of the deduction allowable thereunder between two or 
more contributors and, accordingly, taxpayer and her husband were 
each entitled to the maximum deduction of £50 (5 C.T.B.R. (N.S.) 
Case 84). 

‘*Sections 82F (medical expenses), 82a (funeral expenses) and 
82H (life assurance premiums and the like) do not provide for an 
apportionment or allocation where payments are made for the speci- 
fied purpose by more than one contributor. Section 82p (housekeeper) 
can apply to only one taxpayer. 
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‘*Seetion 823, however, does not provide specifically for the posi- 
tion where more than one person contributes towards the expense of 
the education of a child and, accordingly, is unlike s. 828 and 82c. 
By these two sections, the Commissioner is empowered to form an 
opinion as to what amount, in the cireumstances of the case, is to be 
allowed as a deduction to the respective contributors. The absence 
of such, or a similar, provision in s. 823, in my opinion, means that 
under that section there is neither authority nor basis provided for 
the Commissioner to make an apportionment of the deduction allow- 
able between two or more contributors, each of whom by payment, in 
connexien with the education of a child, qualify under subsection (1) 
for a deduction, and accordingly each contributor is entitled to a 
deduction of the amounts paid by him or her, subject to the maximum 
of £50 in respect of each child’’: per Mr. A. Fletcher. 


For years ended 30 June 1954 et seq. the position is the same 
except that the statutory maximum is £75 per child. 


The above decision supports what is said in para. [1872] of 
Commonwealth Income Tax Law & Practice, 4th Ed., namely: 
‘*Where a husband and wife both have a taxable income and one of 
them incurs medical expenses during the year in excess of £150, both 
the husband and wife may pay a suitable share of the expenses. Each 
will be entitled to a deduction of the amount paid by him or her 
subject to the overall maximum in each case of £150.’’ 


RELIEF TO AGED PERSONS 


Income year ended 30 June 1956,—Since the introduction of the 
concession to aged persons in 1951, the exemption levels for aged 
persons have equalled or exceeded the maximum permissible income 
for age pension purposes. Thus, for financial year ended 30 June 
1955, the income tax exemptions for aged persons were £375 in the 
ease of single persons and £750 in the case of married couples. The 
then maximum permissible incomes for age pension purposes were 
£364 and £728 respectively. 


The Commonwealth Budget for financial year ended 30 June 
1956 provides an increase in the maximum permissible income for 
age pension purposes from £7 to £7 10s. per week (or £390 per 
annum) in the case of single aged persons and £15 per week (or £780 
per annum) in the case of married couples. In conformity with this 
increase, s. 7 of the 1955 Rating Act exempts from income tax a net 
income of £390 or less in the case of a single aged person and a com- 
bined net income of £780 or less in the case of a husband and wife 
both qualified by age and residence. 


Men who have attained the age of sixty-five years and women who 
have attained sixty years on or before the last day of income year 
ended 30 June 1956, are thus wholly free from tax if his or her net 
income of that year does not exceed £390. Only persons who have 
been residents of Australia during the whole of year ended 30 June 
1956 are entitled to the concession. Net income means the gross 
income (including exempt income), less all expenses (not being ex- 
penses of a capital, private or domestic nature) incurred in deriving 
that gross income. 


A married couple who both satisfy the conditions of age and 
residence are exempt if their combined net income (as defined) of 
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year ended 30 June 1956 does not exceed £780, In this class of case, 
the husband must contribute to the maintenance of his wife, or the 
wife must contribute to the maintenance of her husband. 


Provision is made for marginal relief where the net incomes ex- 
ceed the above exemption points of £390 and £780. This marginal 
relief is achieved for year of income ended 30 June 1956 by limiting 
the tax to not more than nine-twentieths of the excess of net income 
over £390 or £780, as the case may be. 


For a qualified single taxpayer, the normal rate of tax is not 
borne until the net income amounts to £435. 


EXAMPLe (1): 
, Single qualified taxpayer’s net income 


Excess of net income £400 over £390— .. 


{a) Tax payable: Nine-twentieths of £10 — 
Normal tax payable on a taxable income of 
£400 is =. 


Benefit of age relief 
(a) The marginal rate will hereafter be expressed 


EXAMPLE (2): 
Single qualified taxpayer’s net income 


Excess of net income £435 over £390 — 
Tax on £45 at 9s. in £— 


Normal tax payable on a taxable income of 
£435 = ee ee ee ee = -. £20 1 0 


The marginal tax on £44 (£434 — £390) is £19 16s., whereas the 
normal tax on £434 is £19 19s. As the example demonstrates, normal 
tax is payable on taxable incomes of single taxpayers in excess of 
£434. Thus, £20 1s. is payable on a taxable income of £435. 


Where the net income of a qualified taxpayer does not exceed 
£1030 and during the year of income he or she contributes to the 
maintenance of his or her spouse, who is also qualified as to age and 
residence, the maximum tax payable by the taxpayer is 9s. in £ on 
that part of the combined net income which exceeds £780. If the 
combined net income of husband and wife is less than £780, no tax is 
payable by the husband or wife. 


EXAMPLE (3): 
Husband aged 65 on 28 June 1956—net income.. £765 0 0 
Wife aged 62 years—net income .. - “4 65 0 0 


£830 


Tax payable under age relief provisions on 
£830 — £780 — £50 at 9s. in £=— rr .. £2210 0 
Normal tax payable on a taxable income of £635 
(husband’s net income £765 less wife allow- 
anee £130) is .. os ss tn ap 1l 0 
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Where the taxpayer wholly maintains his or her spouse, some 
benefit accrues from the age relief provisions where their combined 
net income does not exceed £937. 


EXAMPLE (4): 
Husband—net income aa pa ia ost See Ae 
Wife—net income... a Ps 4" “e Nil 


£937 0 0 


ee 


Tax payable on £937 — £780 — £157 at 9s.in £— £7013 0 


a 


Normal tax payable on a taxable income of £807 (husband’s net 
income £937, less wife allowance £130) is £70 16s. Thus, the con- 
cession applies and the tax payable is £70 13s. The position is re- 
versed when the husband’s income reaches £938, the marginal tax 
being £71 2s., whereas the normal tax is £71, so that the latter sum 
is the tax actually payable. 


Where, however, the spouse has a net income which precludes 
the taxpayer from receiving the full spouse deduction of £130, the 
relief provisions apply to a combined net income of up to £1030. 


EXAMPLE (5): 

A man and his wife attained sixty-five years and sixty years 
respectively on or before 30 June 1956. Both were residents of Aus- 
tralia during the whole of income year ended 30 June 1956. They 
were married on 30 June 1956, so that the husband was not entitled 
to any deduction in respect of spouse allowance for that year. The 
husband’s income was £1000. The wife had no income. 

Tax payable under age relief provisions on 
£1,000 — £780 —£220 at 9s. in f— . .. -ae-@e © 

Normal tax payable by husband on £1, 000 od 106 5 0 

Benefit of concession ne a's me o £7 5 0 


The two taxes meet at the point of £1031: 


Tax payable on £1,031 — £780 — £251 at 9s. in 


£112 19 0 


Normal tax payable on £1,031— .. a .- £218 19 © 


EXxaMPLe (6): 

Taxpayer is entitled to be assessed on whichever basis is the 
more favourable to him or her, i.e., under s. 7 of the Rating Act (age 
relief provisions) or under the First Schedule to that Act (normal 
income tax). 


Husband—net income Me nee iS . ioe © 's 
Wife—net income sh 7 wi ie a 400 0 0 


Aggregate met income a o4 2 -. £900 0 0 
a 


Tax payable under age relief provisions on 
£900 — £780 — £120 at 98, in f= .. a. on ee 


a 


Normal tax payable by husband on £500= .. £27 2 0 


at 
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As the ordinary tax, £27 2s., is sufficiently less 
than the maximum calculated in accordance 
with the age relief provisions, £54,-the tax 
payable by the husband is .. £27 2 0 
Tax payable by wife under age relief provisions 
applicable to a_ single — = £400 — 
£390 — £10 at 9s. in £=— - £410 0 


Taxes payable by husband and wife .. oo.) Aa a. 


(N.B. Normal income tax on £400 is £16 5s.) 


EFFECT ON SUPERANNUATION AND PENSION FUNDS OF 
INCREASED SOCIAL SERVICES PENSIONS 


Messrs. Jas. Baird & Sons, Consultants on Superannuation, Mel- 
bourne, have kindly granted permission to publish in Current Taza- 
tion a copy of the firm’s circular of November 1955 relating to the 
effect on superannuation and pension funds of increased Government 
social services pensions. This interesting and informative circular, 
which is complementary to the note in this issue on ‘‘Relief to aged 
persons’’ under the Income Tax Assessment Act, reads as follows :— 


In last year’s amendments to the Social Services Act, the emphasis 
was on relaxation of the means test affecting eligibility for pensions 
and amounts payable. This year’s amendments increase the amount 
of pension. The net result of this is to increase the full pension for a 
married couple to £8 a week (£416 a year). 


An increase of £1 a week in a married couple’s pension has been 
described as small. However, it represents an addition of more than 
£600 in the lump-sum equivalent of the Social Services pension at 
the time the man reaches sixty-five years of age. It would require a 
lump sum of more than £5000 in a fund when the man reaches sixty- 
five to provide him and his wife with a comparable pension of £8 a 
week during their joint lives, reducing to £4 a week after his death. 


While permissible income for pensioners (that is, income that 
may be received without reduction of Social Services pension) re- 
mains unchanged, the amendment benefits those also in receipt of 
superannuation or other income, since the combined amount that may 
be received from Social Services pension and other income has been 
raised by the amount of the pension increase. For a married couple, 
the income of each is taken as half the income of both. 


Combined income at the new rate may therefore be as follows :— 


Age or Other 
Invalid Permissible Combined 
Pensions Income Income 


Single Pensiener 
(without dependants) .. = 2. 2 £3 10 0 £710 0 
a week 


Married Couple 
(both pensioners without dependants) 8 0 0 700 15 0 0 
a week 
In addition to the above rates the permissible income of pen- 
sioners with children under sixteen years is increased by 10s. a week 
in respect of each dependent child. Benefits from the Commonwealth 
in respect of hospital, medical or dental services are disregarded in 
assessing income. 
Provision relating to war pensioners who also receive a Social 
Services pension were amended, so that the combined income these 
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pensioners may receive from Government sources is now the full 
amount (£15 a week for a married couple) that other pensioners 
might receive in the form of, say, age pension and superannuation. 


The new rates are payable for age and invalid pensioners as 
from 27 October and for widows’ pensions as from 1 November 1955. 


Permissible income was redefined in last year’s amending Act to 
exclude income derived from property owned by a pensioner, unless 
such income consists of an annuity or a life interest in property other 
than the pensioner’s permanent home. While there is thus in) theory 
no limit to the amount of income from other property whieh a pen- 
sioner may receive without his Social Services pension being affected, 
ownership of property (above the exempt amount of £200 for a single 
pensioner) brings about a reduction of Social Services pension on a 
graduated scale. 


The scale of progressive reductions on account of the application 
of the property test has not been varied this year. It affects the main 
groups of pensioners as follows :— 

Vglue of property* 
Initial Rates of reduction of beyond which no 
exemption pension thereafter pension is payable 
Single Person (Age £200 £1 per annum for every £1,750 
or Invalid Pen- complete £10 of net 


sioner ) value above £200 up 
to £1,750 


Man and Wife an £1 per annum from £3,500 
each pensioner for 
every £20 of joint 
property above £400 
up to £3,500 
Widow’s Pension No sliding seale of de- 
Class A (with de- ductions 
pendent children) 
Classes Band D .. £1 per annum for every 
complete £12 of net 
value above £200 up 
to £1,750 
*In determining eligibility for pensions, the value of a claimant’s home, 
furniture and personal effects is disregarded, as are also certain other types of 
property, including reversionary interests and the surrender value of life in- 
surance policies up to £750 for each person. 


CO-OPERATIVE BUILDING SOCIETIES 


Taxpayer company was a permanent building society registered 
under the Co-operation Act 1923-1950 (N.S.W.). Its share capital 
consisted of ordinary and borrower’s shares. Only the holders of 
borrower’s shares were entitled to advances from the society. The 
rules provided that the surplus arising from the society’s business 
should be applied in the following order: (1) in carrying five per 
eent of the surplus to a statutory reserve fund; (2) in paying on 
ordinary shares ‘‘interest’’ at a rate not in excess of five per cent; 
(3) in erediting on borrower’s shares interest at a rate equal to that 
paid by him on his advance; (4) in carrying such sum to reserves as 
the directors should think fit; and (5) in crediting on borrower’s 
shares a bonus. The society’s revenue comprised management contri- 
butions and entrance fees from borrowing members, interest on ad- 
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vances to borrowing members, and commissions received from insur- 
ance companies; outgoings comprised general expenses and interest 
on moneys borrowed by the society. From the net surplus of £8650 
the Commissioner deducted in terms of s. 120 (1)(b) £5720 paid or 
eredited as dividend or interest on both ordinary and borrower’s 
shares and he assessed the balance of £2930. The society contended 
that only the insurance commissions were assessable and that, on the 
principle of mutuality, its other receipts were not assessable. Held, 
confirming the assessment, as the ordinary shareholders were entitled 
to share in the annual divisible surplus without making any contri- 
bution thereto the society was not a mutual society (5 C.T.B.R. 
(N.S.) Case 59). 


WHETHER LEASE ASSIGNED 


Taxpayer and his partner purchased for £2400 a garage business 
conducted on leased premises, and they went into possession on 
22 April 1946. The vendor’s lease, granted in May 1939, was to 
expire about one month later in May 1946, but in terms of the lease 
the lessee or his transferee could, with the landlord’s consent, remain 
in possession on a monthly tenancy after expiration of the fixed term. 
It appeared that part of the vendor’s agreement was to obtain and 
assign to the taxpayers a three years’ lease of the premises. The 
three-year lease not having been obtained, the purchasers’ solicitor 
obtained the vendor’s signature to a document dated 14 June 1946 
and which was to be deemed to have operated from 22 April 1946, 
on which date the purchasers obtained possession and paid £400 
deposit. A further £1000 was made payable on execution of that 
agreement and the balance of £1000 was to be paid in 28 equal 
monthly instalments, ceasing if the purchasers should be compelled 
to vacate, or payable in full as to any balance if the purchasers 
obtained a three-year lease. It was also provided that the property in 
the chattels and effects should not pass to the purchasers until pay- 
ment in full of the purchase money and, further, that upon payment 
in full the vendor would assign to the purchasers all his interest in 
the May 1939 lease. The purchasers completed the payments in 1949. 
On a claim by the purchasers that £1400 was a premium deductible 
under s. 88 (1) for year ended 30 June 1946—Held, rejecting the 
claim, there was no assignment, whether equitable or legal, prior to 
the expiry of the fixed seven-year term of the May 1939 lease, of any 
lease for a term of definite duration and accordingly there could be 
no deduction under s. 88 (1) (5 C.T.B.R. (N.S.) Case 65). 


‘‘So far as can be gathered from the evidence, the partners took 
possession of the subject premises not under any demise, but under 
a verbal agreement for a three years’ lease. At that stage, there was 
no agreement for the assignment to the purchasers of the vendors’ 
balance of the seven years’ lease (which then had about a month to 
run) or for the assignment of the ensuing monthly tenancy. After it 
became apparent that specific performance was impossible, i.e. that 
the vendors could not demise or assign for the stipulated term, as 
they did not have, and apparently could not get, a lease for the 
agreed fixed term of three years, the original agreement for lease was 
varied by the novation of June 1946. Under clause 4 thereof, the 
vendors agreed to assign to the purchasers all their right and interest 
in the May 1939 lease, on payment in full of the purchase money. 
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That clause did not operate as an equitable assignment until the 
condition was fulfilled, which, on the evidence, was some time in 
1949. To my mind, that assignment could only have been of the 
monthly tenancy which remained by virtue of the terms of the May 
1939 lease, and it did not operate as a retrospective assignment of 
any residue of the fixed term of seven years, which had already 
expired by May 1946. 


‘Tt follows, I think, that, as there was no assignment equitable 
or otherwise, prior to the expiry of the fixed seven-year term of the 
May 1939 lease, of any lease for a term of definite duration, the tax- 
payer cannot have the advantage of any deduction ...’’ per Mr. J. F. 
McCaffrey. 

It should be noted that for year ended 30 June 1952 and later 
years, s. 88 (5) entitles the assignee of a periodie tenancy to elect 
to have any premium paid by him amortised over the first two years 
of the tenancy. 


DEPRECIATION RECOVERED IN CHARGES MADE TO HIRER 
OF PLANT FOR SHORT RETURNS 


‘‘In our opinion, where an asset or unit of property is not 
acquired (a) for the purpose of profit making by sale, or (b) in 
carrying on or carrying out a profit-making scheme, and thus coming 
within s. 26 (a), s. 59 is an exhaustive provision when considering 
receipts in respect of the disposal of a capital asset in respect of 
which depreciation is allowed. If any amount, or part thereof, so 
received is not brought into the assessable income by the operation 
of that section it cannot be caught by any other section of the Act.’’: 
per Messrs. A. Fletcher and H. H. Antcliff. 


Activities of taxpayer company included both selling and hiring 
out of steel scaffolding, although hiring was the rule and sale the ex- 
ception. Scaffolding for sale was treated as trading stock, but 
scaffolding for hiring out was treated as plant on which depreciation 
was claimed and allowed. To protect the company against short re- 
turns the hire agreement contained a condition that the hirer should 
be charged therefor at the current list price for material lost or 
damaged. Charges thus made for short returns were treated by the 
company as ‘‘consideration receivable’’ in terms of s. 59 (3)(b) on 
the loss or destruction of scaffolding, and it returned as assessable 
income under s. 59 (2) the excess of the charges over the depreciated 
value up to the original cost of the relevant scaffolding. The Com- 
missioner sought to tax not only the recovered depreciation but also 
under s. 25 (1) the amount by which the charges exceeded the original 
cost of scaffolding short returned. Held, the company was assessable 
only to the extent provided by s. 59 (2) (5 C.T.B.R. (N.S.) Case 69). 


DAMAGES FOR LOSS OF EARNINGS IN ACTIONS FOR 
PERSONAL INJURIES AND WRONGFUL DISMISSAL 


By a majority of six to one the House of Lords has held in 
British Transport Commission v. Gourley, [1955] 3 All E.R. 796, 
that when assessing damages, in actions for personal injuries, for the 
loss of actual or prospective earnings, allowance must be made for any 
incidence of income tax on the earnings where the damages themselves 
are not taxable in the hands of the recipient. The decision upsets the 
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long-established opinion of the legal profession and of those specially 
affected by these matters, like insurance companies, that tax is to be 
left out of account in the assessment of damages. Further, the House 
of Lords has overruled the English Court of Appeal in Billingham 
v. Hughes, [1949] 1 All E.R. 684, and the Scottish decision in 
Blackwood v. Andre, [1947] S.C. 333, and, in light of their Lordships 
reasoning, cases similarly decided by Australian, Canadian, and New 
Zealand courts must now be viewed with grave doubt. 


In 1951 the respondent, senior partner in a firm of civil 
engineers, was seriously injured in a railway accident, for which the 
appellants admitted liability. Although able to carry on his pro- 
fessional work, the respondent’s earnings were much reduced. The 
trial judge awarded the respondent £37,720 as damages in respect of 
loss of earnings, actual or prospective. In assessing this sum the trial 
judge did not take into consideration that, if the respondent had 
been able by his activities in his profession to achieve the earnings 
represented by that sum, he would have had to pay income tax and 
surtax in respect of them. The trial judge made an alternative award 
of £6695 being the sum which he would have awarded if the respon- 
dent’s liability to income tax and surtax on the earnings were taken 
into account and the estimated amount of tax payable by him in 
respect of those earnings were deducted. The sole question before the 
House was whether the respondent’s tax liability ought to have been 
taken into account in assessing that part of the damages attributable 
to loss of earnings. Held: (Lord Keith of Avonholm dissenting) the 
damages to which the respondent was entitled were such as would 
compensate him for the loss of taxed earnings, which were the 
measure of his real loss, and accordingly £6695 was the proper sum 
to be awarded as damages. 


Although the case before the House of Lords was one relating 
to the assessment of damages for loss of earnings in an action for 
personal injuries, the principle applies also in actions for wrongful 
dismissal. Thus Lord Goddard, with whose opinion Lord Radcliffe 
and Lord Somervell of Harrow agreed, said, at p. 807: ‘‘The prin- 
ciples set out above would be applicable in wrongful dismissal actions, 
in which the court has to calculate damages for loss of earnings which 
would have been subject to tax had they been earned.’’ 


Their Lordships, however, expressly declined to express an 
opinion on the question whether the same principle might apply in 
certain computations of compensation under compulsory purchase 
orders. Thus Earl Jowitt said, at p. 802: ‘‘Our attention was also 
called to Comyn v. A.-G., [1950] I.R. 142. This was a case in which 
the question arose as to the compensation for compulsory acquisition 
of property. It was, therefore, necessary for the Court to determine 
the fair valuation of a capital asset. In such a case I should have 
thought it questionable whether a reduction of the amount to be paid 
as compensation for that capital asset based on the prospective tax 
liability of its owner was in accordance with the true principle of 
valuation. 


‘“In W. Rought, Ltd. v. West Suffolk County Council, [1955] 
2 All E.R. 337, the Court of Appeal had to consider whether or not, 
in claiming compensation for loss of profit in respect of specific 
orders during the interruption of manufacturing operations, regard 
should be had to the tax which the company in question would have 
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had to pay, had they been enabled to complete these orders. It was 
assumed that the company would have been liable to pay tax in 
respect of the profit earned on these contracts, and it was further 
assumed that the compensation awarded would not be liable to tax. 
It was held that it was not legitimate to make any deduction from 
the compensation awarded for loss of profits by any consideration of 
the company’s possible tax liability. The facts in W. Rought, Lid. v. 
West Suffolk County Council were widely different from those in the 
present case, and it is not necessary for the present purpose to express 
any final opinion on either W. Rought, Ltd. v. West Suffolk County 
Council or Comyn vy. A.-G.”’ 


One further observation by Earl Jowitt at p. 799 should be 
noted: ‘‘It was agreed by counsel on both sides—and I think rightly 
agreed—that the respondent would incur no tax liability in respect 
of the award of £37,720, or alternatively of £6695.’’ It may be that 
the reasoning in Gourley’s Case would not apply where the damages 
or compensation for loss of earnings are taxable. 


FEES IN RENEWAL OF REGISTRATION OF TRADE MARKS 


Although the cost of obtaining initial registration of a trade 
mark is capital expenditure (10 C.T.B.R. Case 54), expenses incurred 
in renewing registration of such marks is not of a capital nature 
(5 C.T.B.R. (N.S.) Case 78). 


TAX RELIEF 


Beside the grey sea-shingle, here at the cross-roads’ meeting, 

I, Hermes, stand and wait, where the windswept orchard grows. 
I give, to wanderers weary, rest from the road, and greeting: 

Cool and unpolluted from my spring, the water flows. 


—From the Greek Anthology. 


With what pleasure, we bring to the notice of readers an Aus- 
tralian edition of the complete poems of Rupert Brooke, recently 
published by Messrs. Hicks, Smith & Sons, of Melbourne. A few 
lines from the well-loved ‘‘The Old Vicarage, Grantchester,’’ written 
in a Berlin cafe in May 1912, where he sits sweating, sick, and hot 
and thinks of the lilac in bloom before his little room at home. 
Du lieber Gott! 


‘*But Grantchester! Ah, Grantchester! 
There’s peace and holy quiet there, 
Great clouds along pacific skies, 
And men and women with straight eyes, 
Little children lovelier than a dream, 
A bosky wood, a slumbrous stream, 
And little kindly winds that creep 
Round twilight corners, half asleep.’’ 


The poem ends with two lines you will take to Heaven with you: 


‘*Stands the Church clock at ten to three? 
And is there honey still for tea?’’ 
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DOES HIGH TAXATION LEAD TO INFLATION? 


Professor Walter W. Heller, Professor of Economics, University 
of Minnesota, has made a most interesting contribution to the Cana- 
dian Tax Journal (Vol. III, Part 2, p. 81), under the title of ‘‘ Obser- 
vations on Federal Fiscal Policy in the United States, 1955.’’ This 
article is substantially the text of a statement submitted by him when 
he testified before the Congressional Joint Committee early in 1955. 
Professor Heller points out the fear of the economic consequences of 
high taxes generally takes two forms. 


The first is the fear that taxes will seriously damage incentives, 
retard investment, and thereby limit the nation’s economic potential 
and performance. To quote from a recent U.S. Budget Message: ‘‘ The 
present tax take of nearly one-fourth of our national income is a 
serious obstacle to the long-term dynamic growth of the economy 
which is so necessary for the future.’’ 

The second form is best illustrated ‘‘by the now-famous thesis 
developed by Colin Clark that taxes exceeding twenty-five per cent 
of the national income inevitably bring inflation in their wake.’’ 


The following is Professor Heller’s answers to these fears :— 


‘‘As far as the disincentive effects of taxation are concerned, no 
conclusive evidence exists. However, we are fortunate in now having 
the results of the most extensive research ever undertaken on this 
subject. This is the Merrill Foundation Project conducted at the 
Harvard Graduate School of Business Administration during the past 
ten years or so under the direction of Professor Dan Throop Smith 
(who since early 1953 has been on leave as Assistant to the Secretary 
of the Treasury in connexion with tax matters). As reported about a 
year ago to the American Economic Association, the basic finding may 
be characterised as follows: if the underlying market strength for the 
products of industry exists, even the comparatively severe tax rates 
of recent years do not seriously inhibit investment and production 
incentives. To put it in the words of Professor J. Keith Butters, 
associate director of the project: ‘If a general statement has to be 
made in flat, unqualified terms, the striking fact is that, by and large, 
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the tax structure seems to have had only a relatively limited and 
specialised impact both on the basie incentives which motivate the 
private economy and on the structure of the economy. The effects of 
the tax structure on the aggregate levels of employment and real 
income realised over the last ten to fifteen years have been even more 
limited, as is obvious from the record levels achieved in both employ- 
ment and income during this period. Just as there is little evidence 
that individuals in the aggregate have gone on an investment strike 
or have significantly reduced the intensity of their effort and activity 
because of taxes, so there is little evidence that taxes have curtailed 
corporate and business investments to undesirably low levels in post- 
war years.’ 


‘‘What of the Colin Clark proposition that inflation takes over 
when taxes exceed twenty-five per cent of national income? Whatever 
validity it might have in economies of less resiliency and capacity 
than the American, the performance of our own economy in the past 
four years has pretty well discredited Clark’s thesis as it may apply 
to the United States. In spite of the great inflationary jolt given the 
economy by the Korean War, prices stabilised after only nine months 
of inflation. Since then, side-by-side with a combined Federal-state- 
local tax burden hovering around thirty-three per cent of national 
income, we have enjoyed essential price stability for almost four 
years.’’ 


Being a simple Presbyterian, I was taught by race and faith to 
believe that we, as individuals, ought to live within our incomes, and 
it is only natural that we tend to carry this notion into governmental 
finance, so that if the State budget produces a deficit, it commits the 
sin of insolvency. It does not necessarily follow that a surplus is 
eommonly regarded as a virtue—rather it is looked upon as the sin 
of oppression. The best that can be said for a surplus is that it is the 
lesser of two evils. Now, this notion of the ‘‘balanced budget’’ as 
applied to a sovereign state, armed with full monetary powers and 
equipped with the machinery of central banking, is the cause of much 
muddling in the marsh. 

Armed with monetary powers, the Commonwealth Government is 
never ‘‘insolvent’’; it cannot go ‘‘bankrupt.’’ Its aim and duty is 
to achieve and preserve a balanced economy, and in the execution of 
that aim, the annual budget may be ‘‘balanced,’’ or the budget may 
be designed to produce a surplus or a deficit. In brief, the end of 
good government is a balanced economy, not a balanced budget which 
may or may not be the means to that end. 

Why is it claimed that such words as ‘‘insolvency”’ and ‘‘bank- 
ruptcy’’ are nonsense as applied to a modern sovereign government, 
such as the Commonwealth? To answer this requires a quick glance 
at history. Until relatively modern times a State depended upon a 
metallic currency. This is the key to the story of the Grecian State, 
the Roman Empire and onwards up to the Kingdom of Louis XV. 
If the stock of metallic currency dwindled, or failed to match the 
needs of an expanding population, the result was deflation, depression 
and destitution even if the end was postponed by such expedients as 
the debasement of the coinage. Such was the fate of the Roman 
Empire. As the silver mines of Spain and elsewhere petered out; as 
its metallic currency flowed to the East to buy its perfumes, silks and 
spices, so the price of goods fell through lack of purchasing power; 
profits were turned into losses; losses led to bankruptcy; the penalty 
for bankruptcy was slavery. A nation so weakened, so enslaved, fell 
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a prey to the thrusting barbarians. Read your Gibbon with delight 
in its English, with rapture for its descriptions of scenes and events, 
but you will look through a glass darkly if you seek for light on the 
cause of the Decline. The secret is revealed by such a passage as this, 
taken from Professor I. A. Richmond’s Roman Britain describing the 
closing stages of the Roman occupation of Britain: ‘‘But the closing 
of all the Gallic mints in A.D. 395 meant an end both of this enter- 
prise and of regular supplies of coinage, and in the matter of currency 
the province [Britain] had now to subsist upon what it could make 
or adapt by clipping or re-striking from older issues.’’ 

The next phase was the supplementation of the metallic currency 
with ‘‘paper money.’’ Writing a hundred years ago, Sir Archibald 
Alison, the Tory historian, said that if the Roman Empire had only 
known of this blessing, the Empire could have been saved. But the 
adoption by the State of ‘‘folding money,’’ of I1.0.U.’s, of the bills of 
exchange of the Florentine banker, depended upon the confidence of 
the people, in the power of the State to redeem its promises to pay in 
the metallic currency. Its power, as a creator of money, was, there- 
fore, limited, and was next to useless to the revolutionary State 
that, in fact, needed it the most, as witness the story of the French 
assignat. 

The present phase begins with the growth of the banking system. 
Once a central bank is established, the picture completely alters. 
Money takes the form of bank deposits, and notes and metallic coin- 
age are relegated to the background of petty cash. How are these 
deposits created? By overdrafts. The Central Bank lends money to 
the Government. The overdraft thus creates a deposit of the same 
amount. Armed with this deposit, the Government spends money for 
its lawful purposes. The recipients pay the sums so received into 
their banks as deposits; the banks lend a proportion of their deposits 
as overdrafts ; the overdrafts create fresh deposits, and so on. So long 
as the Government has the power to borrow from its created and 
controlled Central Bank it can never be in a state of insolvency; it 
ean never become bankrupt because it can always pay its debts. 

Now, if the Government did nothing but spend its deposits, 
created by central bank overdrafts, this would soon lead to unbridled 
inflation. Its power to create currency must be matched by its power 
to destroy currency. 

A balanced economy is one where savings and investments are 
in equilibrium; where money spent on capital goods is matched by 
the savings of the people so that the amount left for spending on 
consumption goods is not excessive in relation to the supply of those 
goods. By efficient effort we can increase the supply of consumption 
goods. An excess of spending power leads to a price inflation; a 
deficiency leads to a slump. 

The savings necessary to preserve a balanced economy may be 
voluntary or compulsory ; in practice they are both. Taxation belongs 
to the category of compulsory savings. When expenditure on capital 
goods tends to outrun voluntary savings, it is the duty of the Govern- 
ment to increase taxation, i.e., to budget for a surplus. Where savings 
are excessive, and there are consequent unabsorbed resources and 
unemployment, it is the duty of the Government to reduce taxation, 
i.e., to budget for a deficit. These are constructive surpluses and 
deficits. 

It was not until the tragic depression of the early ’thirties that 
these elementary lessons were learned by politicians, bankers and 
economists. Prior to then, preachers of these truths (including the 
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present writer) were known as ‘‘currency cranks.’’ Our rulers, in a 
state of panic, listened to the false prophets, including the Guggen- 
heims and the Neimeyers sent forth from England, and increased 
taxation and reduced governmental capital expenditure. In brief, 
they budgeted for a destructiwe surplus. 

To-day, the position in Australia is the opposite, Capital invest- 
ment tends to outrun savings, and the clamour of States and many 
business elements is for the creation of a destructive deficit in- 
stead of a constructive surplus. The Commonwealth Government is 
strenuously resisting that clamour, and should receive the support of 
every citizen who pauses to think about the problem, 

Readers will, I hope, forgive the crudities in the above over- 
simplified statement of the ease. For the sake of clarity, the statement 
is based on the assumption that Australia is a closed whole, whereas, 
in fact, we are relatively a great exporting and importing country, 
and the power of the Sovereign State is modified accordingly. I hope 
to deal with this aspect in a later issue, and shall conclude this note 
with Professor Heller’s concise classification of budgetary deficits and 
surpluses. 

‘*Instead of associating surpluses with good and deficits with evil 
through thick and thin, a much more useful distinction in Federal 
finance is between constructive deficits and destructive deficits. (A 
parallel distinction can be applied to surpluses. ) 

‘*Constructive deficits are those to which the economy’s response 
is higher real consumption and investment, higher employment, and 
higher real national income. In other words, these are deficits which 
more than pay for themselves. They can be incurred by lowering 
taxes and increasing Government transfer payments to enable pri- 
vate enterprise and consumers to guide resources back into productive 
employment. Or they can be incurred by increasing Government out- 
lays for public works and other projects or services. Such constructive 
deficits may be called for under three general sets of circumstances: 
(1) to counter a downturn of the business cycle; (2) to combat a 
persistent reluctance of the private economy to absorb new manpower 
and other productive resources as rapidly as they become available; 
(3) to overcome a failure of the private economy to generate enough 
liquid funds to finance continuing growth and expansion of the 
economy. 

‘*Destructive deficits are those to which the economic response 
is inflation and distortion of the economy rather than a real increase 
in output and employment. Such deficits lead to dead-weight in- 
creases in the national debt which can claim no counterpart in the 
form of increased employment or productivity.’’ [J.A.L.G.] 


DECEASED PARTNER’S TRUSTEE’S SHARE IN REALISATION 
OF LAND-DEALING SYNDICATE 


Under an oral agreement made in 1923 a syndicate of three per- 
sons engaged in buying and selling land. One member died in 1930 
and a second in 1948 when the syndicate still had interests in three 
sub-divided properties. The trustees of the member who died in 1948 
indicated to the sole surviving member that the land should be realised 
as quickly as possible, but all the necessary arrangements were made 
by the surviving member. By 1953 all the blocks in the three estates 
were sold. Upon objection by the trustees to assessment upon the 
estate’s share of profit from sales of land during year ended 30 June 
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1950. Held, the syndicate was a partnership at will which was dis- 
solved by testator’s death in 1948 and the trustees did not carry on 
any business in conjunction with the survivor, but they merely stood 
upon their rights to have the affairs of the partnership wound up 
and to have the share of their testator paid out to them; accordingly 
the moneys received by the trustees were not assessable income 
(5 C.T.B.R. (N.S.) Case 73). 


BANK OVERDRAFT INTEREST 


A grazier operated two bank accounts. Broadly, he drew on No. 1 
account for his personal expenses and he paid into that account the 
proceeds from his business so that it was sometimes overdrawn and 
sometimes in credit; business expenses were paid from No. 2 account 
and it was accordingly always overdrawn. For the year ended 30 June 
1951 the total interest paid on the two accounts was £888. On an 
analysis of the No. 2 account it was found that £97 interest was paid 
in respect of business outgoings. The Commissioner refused to allow 
any deduction for interest, contending that any overdraft for business 
purposes was simply a result of taxpayer’s extravagant private ex- 
penditure. On objection that the £97 was deductible—Held, in the 
circumstances, the sum of £97 was an allowable deduction under 
s. 51 (1) (5 C.T.B.R. (N.S.) Case 76). 

‘‘There is no doubt that it was the taxpayer’s extravagance that 
used up his funds and thus rendered it necessary for him to conduct 
his business on an overdraft, but will this debar him from the deduc- 
tions allowable under s. 51 (1) if in fact he does borrow for the 
purposes of his business? I think not. However ill advised and 
foolish his mode of living may be, he is entitled to conduct his per- 
sonal affairs and his business as he will and, so long as he does not 
come within any provision of the income tax Acts the Commissioner 
must accept things as he finds them. 

**One can visualise circumstances in which the taxpayer’s No. 1 
account and No. 2 account could be so arranged as to throw an undue 
burden on expenditure from the No. 2 account and, for this reason, 
each year must be considered separately. In the year under review, 
however, it is conceded that interest amounting to £96 15s. was actu- 
ally paid in respect of items concerned solely with the taxpayer’s 
business as a grazier and, in the events which happened, I consider 
that this amount is an allowable deduction under s. 51(1).’’ Per 
Mr. A. C. Leslie. 


LOSS BY ROBBERY 


On their way to the bank to deposit the previous day’s takings 
two employees of a retail store were held up and robbed of £3031 in 
eash; the bag stolen also contained £447 in cheques. The sum of 
£3478, being takings of the previous day, was made up of cash sales 
£2685, customers’ accounts £788 and sundry receipts £5. The com- 
pany’s annual turnover exceeded £1m. The company claimed a deduc- 
tion under s. 51 of the £3031 cash loss. Held (Mr. H. H. Antcliff 
dissenting), the sum of £3031 was not deductible (5 C.T.B.R. (N.S.) 
Case 82). 

The problem involved in this case raises important points on the 
construction of s. 51 both on the concept of remoteness of expenditure 
as a test for the application of the first and second limbs of that pro- 
vision and on the nature of capital losses. The company has lodged 
an appeal to the High Court, whose decision will be awaited with the 
greatest interest. 
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DEDUCTION FOR LEASEHOLD IMPROVEMENTS 


Made .with the written consent of the lessor.—By a lease dated 
15 August 1946 taxpayer obtained a three-year lease from 1 July 1946 
of shop premises which he covenanted not to use other than as a grill 
room and restaurant. For certain reasons taxpayer sought the lessor’s 
consent to change the nature of the business to that of a frock shop; 
the lessor consented by letter dated 19 August 1946. Plans for altera- 
tions to the premises were submitted to the council and from those 
plans taxpayer had a draftsman prepare a plan for submission for 
the lessor’s consent. Taxpayer took the plan to the lessor, who signed 
it by affixing thereto a rubber stamp. The Commissioner was not 
satisfied that the lessor had given a written consent prior to the 
commencement of the work. At the hearing taxpayer’s own evidence 
was corroborated by the draftsman, the builder who did the work, and 
the manager of the frock shop—their evidence being to the effect that 
the plan of alterations had been submitted to and signed by the lessor 
prior to the work being commenced. Held, on the evidence the im- 
provements had been made with the written consent of the lessor 
given prior to commencement of the work, so that taxpayer was 
entitled under s. 88 (2)(c) to the deductions he claimed (5 C.T.B.R. 
(N.S.) Case 87). 

‘‘The manner in which I have expressed my finding of fact is 
indicative of the view I take of the plan (Exhibit B) as constituting a 
written consent within the meaning of the subsection. Whilst no 
form is prescribed for a written consent under the provisions of 
s. 88 (2)(c) it would appear that the bare minimum requirement is 
some form of writing which can be read as expressing the approval 
of the lessor to the proposals of the lessee in respect of the improve- 
ments. As pointed out by counsel for the taxpayer the Acts Inter- 
pretation Act (s. 25) makes provision for writing to include ‘any 
mode of representing or reproducing words in a visible form’ and I 
am of the opinion that a stamped signature placed by a landlord upon 
a set of plans for improvements to his premises, produced by a lessee 
with the intention of authorising the proposed work to be carried out, 
is a sufficient written consent within the meaning of the subsection. 
Further, I think it is proper to hold that written approval of the 
plans for specific improvements to be carried out bears with it, by 
inference, approval of the amount of cost of those improvements 
whatever the cost may prove to be.’’ Per Mr. F. C. Bock. 


EMPLOYEES’ RIGHTS TO SUPERANNUATION NOT 
FULLY SECURED 


The balance sheet at 30 June 1949 of a private company included 
as liabilities two amounts of £150 and £100 shown against the name 
of each of two directors and described as ‘‘retiring allowances.’’ 
There was no directors’ minute or other like authority for the entries. 
A letter dated 2 June 1949 from the company, signed by the manag- 
ing director, to the other director, and another to the managing direc- 
tor signed by himself, indicated that it had been agreed to do certain 
things, including the setting aside of £150 and £100 as retiring allow- 
ances for the managing director and the other director respectively. 
On 1 August 1949, after the close of the year ended 30 June 1949, 
two separate agreements were entered into between the company and 
the respective directors ; the agreements specified the terms and condi- 
tions of employment by the company of the respective director and 
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recited that the company agreed to set aside the sums of £150 and 
£100 as retiring allowances. The agreements made no reference to 
any prior agreement or arrangement. The net profit of the company 
equalled about 33 per cent on the paid-up capital. The Commissioner 
disallowed the company’s claim for deduction of the two sums on the 
grounds, first that neither s. 66 (1) nor s. 79 (1) was applicable and, 
secondly, that the amounts were attributable to the provision of 
benefits for the two directors as shareholders. 

Held (i) s. 66 (1) did not authorise a deduction as the company 
was not during the year ended 30 June 1949 under a legal obligation 
to set aside the sum of £250; (ii) s. 79 (1) did not authorise a deduc- 
tion as in the relevant year the rights of the directors were not fully 
secured. 

Semble, per Messrs. Fletcher and Antcliff: The amounts of £150 
and £100 could not if they were otherwise allowable be regarded as 
attributable to the provision of benefits to the directors as share- 
holders (5 C.T.B.R. (N.S.) Case 61). 


RETURNED SOLDIERS’ ORGANISATION CONDUCTING 
WEEKLY DANCES OVER EXTENDED PERIOD HELD TO 
BE CARRYING ON A TRADE 


Taxpayer, a local committee of the British Legion, held public 
dances weekly in the local drill hall. All services were rendered 
gratuitously by members of the Legion. Admission charge was 2s. 6d. 
per head, but considerably more was given by those who could afford 
it. Proceeds were used partly for payment to the Legion Remembrance 
Trust Fund, and partly as a contribution to a local war memorial. 
The balance was accumulated with a view to the provision of a hall or 
club rooms for ex-members of the armed forces. Held, the profits 
from the dances arose from a trade carried on by taxpayer (British 
Legion, Peterhead Branch, Remembrance and Welcome Home Fund 
v. I.R. Comrs. (1953), 35 T.C. 509). ‘‘In my view, a person cannot 
be said to be engaged in carrying on a trade or a concern in the 
nature of trade within the meaning of the Income Tax Acts unless, in 
a reasonable sense, he is conducting business on commercial principles. 
If he is so conducting business, it matters not from what motive he 
acts nor to what purpose he devotes the profits, if any.’’ Per the 
Lord President, at p. 514. 


RESTORATION OF TAX-FREE PROFITS 


For the years 1938 to 1947 inclusive a private company charged 
to profits the annual premium paid on an assurance policy on the life 
of a shareholder. An adjustment was made each year by crediting 
profits with an amount and debiting that amount to an asset account 
so that the latter account stood at the end of each year at an amount 
equal to the then surrender value of the policy. In June 1948 the 
directors resolved in effect to write back to profits the difference 
between the total premiums then paid and the surrender value of the 
policy by debiting the asset account with the appropriate sum and 
crediting that sum to profits. The annual premiums had not been 
allowed as a deduction for income tax purposes. The profits restored 
as above had borne undistributed profits tax under Division 7 of the 
Act. The Commissioner refused to allow any rebate under s. 107 on 
a dividend paid in 1948 out of the restored profits on the ground that 


Supplement to The Australian Accountant—March 1956 





128 CURRENT TAXATION Marcu 1956 





the relevant amounts having been paid out by the company they had 
gone beyond its control and could not be restored as profits available 
for distribution to shareholders. Held, the premiums paid were ex- 
penditure of a capital nature which the company ought properly to 
have charged to an asset account and, as the value of such asset to 
the company as a going concern was its cost value, the company was 
entitled to write back to profits amounts which it had in effect pro- 
vided in its accounts as a reserve—secret or disclosed—against pos- 
sible loss on the policy; accordingly dividends paid out of such 
restored profits were rebateable under s. 107 (5 C.T.B.R. (N.S.) 
Case 68). 

‘‘In our opinion, those payments were not of a revenue nature, 
and strictly speaking should not have been debited to the revenue or 
net revenue accounts. They represented expenditure of a capital 
nature. What the company did in effect was to appropriate profits 
as a provision for a possible loss on the policy. No such loss has as 
yet been incurred. Such provision in 1938 was a secret one, but in the 
following year the provisions made in 1938 and 1939 were disclosed 
as a life policy fund account to which later was added the 1940 pro- 
vision. From 1941 to 1947 the provision was again a secret one, the 
value of the asset being disclosed at its surrender value and not at 
its cost. It was probably wise commercially for the company to value 
this asset under its cost until such time as the surrender value reached 
the cost value. During 1948 the then provision was dispensed with, 
the asset being included in the balance sheet at its cost value. 

‘*In view of that authority [Stapley v. Read Bros. Ltd., [1924] 
2 Ch. 1] we are of the opinion that until a loss, if any, has been in- 
eurred and profits have been specifically used to replace that loss, 
the profits appropriated as a provision—secret or disclosed—for any 
such loss, are available for distribution as a dividend to the com- 
pany’s shareholders. The company by making such provisions has not 
irrevocably disposed of the profits so set aside. There is nothing to 
prevent the company from retracing its steps and restoring its ac- 
counts to a position showing its true profits. The fact that it debited 
all or some part of the premiums to its revenue accounts does not, of 
itself, mean that profits, as such, were used for payment of those 
premiums.’’: per Messrs. A. Fletcher and H. H. Antcliff. 


WHEN TENANCY SURRENDERED 

On 26 November 1945 taxpayer agreed to sell his smallgoods busi- 
ness for £1000, possession to be given to the purchaser on 2 January 
1946. The evidence was that the purchaser refused to accept any 
tenancy other than direct from the landlord and that taxpayer had 
terminated his tenancy by notice to the landlord’s agent. Taxpayer 
paid rent weekly until 2 January 1946, when possession was given 
to the purchaser, who thereafter paid the weekly rent, although the 
landlord’s agent issued receipts in taxpayer’s name. The landlord 
granted the purchaser a three-year lease dated 26 January 1946. On 
objection by taxpayer to assessment of part of the price of £1000 as 
being a premium—Held, taxpayer had surrendered his tenancy to 
the landlord and no part of the price was a ‘‘premium’’ (5 C.T.B.R. 
(N.S.) Case 66). 


SUBSCRIPTION TO CLUBS 


Taxpayer, a customs agent, held a commission in the Citizen Mili- 
tary Forces and he claimed a deduction for his subscription to the 
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Navy, Army and Air Force Club where he entertained business 
clients. Held, (a) the amount of entrance fee, if any, included in the 
subscription was of a capital nature; (b) one-half of the annual sub- 
scription was deductible as a business expense (5 C.T.B.R. (N.S.) 
Case 77). 


PURCHASE OF MINING PROPERTY TO TERMINATE 
LIABILITY FOR ROYALTIES 


An open-cut coal-mining company held a ninety-nine-year licence 
to mine coal for which it paid the owner of the freehold a royalty of 
3d. per ton of raw coal got. After mining for several years, the com- 
pany purchased the freehold of the land for an unapportioned lump 
sum of £20,000. On the basis that the agricultural value of the land 
was £8000 and that the balance of the purchase price, viz., £12,000, 
was a lump sum payment to get rid of the annual reeurring royalty 
expense, the company claimed a deduction of the £12,000 under 
s. 51 (1). Held, the whole of the purchase price of the land was an 
outgoing of a capital nature and no part of it was deductible under 
s. 51 (1) (5 C.T.B.R. (N.S.) Case 80). 


COMPENSATION PAID FOR LOSS OF OFFICE 


Contemporaneous with sale of shares.—Taxpayer company mined 
for brown coal under an agreement made in 1945 whereby both its 
colliery manager and managing director were entitled, inter alia, to a 
royalty on each ton of coal won. The colliery manager was con- 
tingently entitled to royalty payments even if his employment ceased. 
In 1950 another company purchased all the shares (which were fairly 
widely held) in taxpayer company at an agreed fixed price per share. 
In terms of the agreement under which the share purchase was 
effected, taxpayer’s colliery manager, managing director, legal mana- 
ger and directors all resigned. To each of the five persons who re- 
signed taxpayer company paid a lump sum as compensation for loss 
of office and/or in full satisfaction and discharge of all relevant 
claims. Taxpayer company claimed a deduction under s. 51 of the 
total amounts paid. Held, rejecting the claim, the evidence did not 
establish that any part of the payments was made in the future in- 
terests of taxpayer company’s business (5 C.T.B.R. (N.S.) Case 81). 


PRIVATE COMPANY SUPERANNUATION FUNDS 


During year ended 30 June 1949 a private company, in respect 
of its managing director A, (i) paid £100 life assurance premiums in 
terms of a deed for a provident fund for employees, (ii) paid £50 
into a ‘‘reserve,’’ namely the bank account of the trustees of the 
fund, and (iii) set aside £150 as a retiring allowance in terms of a 
service agreement. In respect of another director B, who was the wife 
of the managing director, the company (i) paid a premium of £42, 
(ii) paid £29 to the ‘‘reserve,’’ and (iii) set aside £150. Both direc- 
tors were actively engaged in the company’s business and the re- 
muneration of each was £795 in the relevant year. As to the premiums 
mentioned above the deed provided that the company should con- 
tribute to the fund each year an amount not less than the total 
premiums falling due in the year under policies effected on the lives 
of members. A and B were each assured under the scheme for £1000. 
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At the relevant time A was forty-four and B was thirty-three years 
old. Under the service agreements the company was to set aside for 
each director £150 per annum to be invested in the company; the 
sums were to be paid over to the director upon retirement or to the 
legal representatives in the event of death before retirement. The two 
amounts of £150 fer retiring allowances were credited in the com- 
pany’s books to accounts in the director’s respective names. The 
managing director held all the issued shares except one which was 
held by his wife. The company’s net profit for the year before tax 
was £12,000 and a dividend exceeding £7000 was paid thereout. Of 
the total sums of £300 relevant to A the Commissioner allowed £100, 
and of the total sums of £221 relevant to B he allowed £71. Held, 
there was no warrant for any increase in the allowance of £100 
granted by the*Commissioner in respect of A, but the allowance of 
£71 for B should be increased to £100 (5 C.T.B.R. (N.S.) Case 62). 
*“We do not accept the Commissioner’s second reason for the 
disallowance of the ‘retiring allowances’, viz., that those amounts were 
attributable to the provision of benefits for those persons as share- 
holders. When a company makes a profit of £12,000 and pays a 
dividend therefrom of over £7000 to its shareholders, it is difficult 
to accept a view that a small sum of £300 was also paid to them as 
shareholders.’’ Per Messrs. A. Fletcher and H. H. Anteliff. 


REPAIR OR IMPROVEMENT? 


Section 53 of the Income Tax Assessment Act allows a deduction 
of expenditure ‘‘for repairs, not being expenditure of a capital 
nature.’’ The leading case which defines ‘‘repair’’ is not an income 
tax case but is a case conerned with landlord and tenant relationships 
under a covenant to repair. It is Lurcott v. Wakely & Wheeler, [1911] 
1 K.B. 905. In that case Lord Justice Buckley said, at p. 923 :— 

** ‘Repair’ and ‘renew’ are not words expressive of clear contrast. 
Repair always involves renewal: renewal of a part; of a subordinate 
part. A skylight leaks; repair is effected by hacking out the putties 
and putting in new ones, and renewing the paint.... Part of a garden 
wall tumbles down; repair is effected by building it up again with 
new mortar and, so far as is necessary, new bricks and stone. Repair 
is restoration by renewal or replacement of subsidiary parts of the 
whole. Renewal, as distinguished from repair, is re-construction of 
the entirety, meaning by. entirety not necessarily the whole, but sub- 
stantially the whole subject-matter under discussion.’’ 

The above passage shows that restoration by renewal or replace- 
ment may constitute repair. As Fletcher Moulton, L.J., said in the 
same case, at p. 918: ‘‘Many, and in fact most, repairs imply that 
some portion of the total fabric is renewed, that new is put in place 
of old.’’ Yet it is an ever-reeurring problem in the administration of 
income tax law to determine whether renewal or replacement of sub- 
sidiary parts of the whole is repair where the work is done with 
modern materials or methods different from the old. Light is thrown 
on this problem by the judgments in another case arising under 
English rent-restriction legislation: Morcom v. Campbell-Johnson, 
[1955] 3 All E.R. 264. The question was whether certain expenditure 
ineurred by the landlords of a block of flats was ‘‘on the improve- 
ment or structural alteration of the dwelling-house (not including 
expenditure on decoration or repairs)’’ so as to entitle the landlords 
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to increase the rents. The works comprised: (i) the substitution for 
two worn-out sets of pipes, one taking refuse from water closets and 
the other water from wash-hand basins and baths, of the cheaper 
modern one-pipe system conveying both refuse and water by one 
pipe to the drains; (ii) the substitution for a worn-out eighty-gallon 
water tank in each flat of a single 480-gallon tank to supply all the 
six flats; (iii) the lowering of the area adjacent to the flats so that 
it was no longer above the damp course in the building as originally 
constructed and so would not eause damp in the walls. The Court of 
Appeal unanimously held that expenditure under heads (i) and (ii) 
was on repairs and not on improvements. 


Denning, L.J., said it is difficult to frame a definition of what is 
an ‘‘improvement’’ as distinct from a ‘‘repair,’’ but concluded, at 
p. 266 :— 

‘*Tt seems to me that the test, so far as one can give any test in 
these matters, is this: If the work which is done is the provision of 
something new for the benefit of the occupier, that is, properly speak- 
ing, an improvement; but if it is only the replacement of something 
already there, which has become dilapidated or worn out, then, albeit 
that it is a replacement by its modern equivalent, it comes within the 
category of repairs and not improvements.”’ 


The other members of the Court were also clearly of the view that 
repair might involve some degree of improvement. Thus Hodson, L.J., 
said, at p. 268: ‘‘It is obvious that all repairs, if well done, will in 
the majority of cases involve some improvement, particularly in the 
ease of old property where modern methods have been introduced. ...’’ 
And Morris, L.J., said, at p. 270: ‘‘It is clear that repair may, and 
often does, involve some measure of improvement,’’ and at p. 272, 
‘«... here in substance work of repair was being done, although that 
repair involved some degree of improvement and although the modern 
substitute might be better than that which had gone before.’’ 

The above decision is important because it is authority for the 
proposition that where the work done involves some degree of improve- 
ment, as where a dilapidated or worn-out subsidiary part of the whole 
is replaced with a modern substitute better than that which has gone 
before, the work may nevertheless be a repair and not an improve- 
ment. 


NO DEPRECIATION ON SEPTIC TANKS 


On a claim for a deduction of depreciation in respect of septic 
tanks installed in hotel premises from which income was derived by 
way of rent—Held, the septic tanks were structural improvements 
which had become integral parts of the premises themselves and they 
were not ‘‘plant or articles’’ within the terms of s. 54 (1) (5 C.T.B.R. 
(N.S.) Case 88). 


TRADE ASSOCIATION AS CO-OPERATIVE COMPANY 


A trade association, ineorporated as a company limited by 
guarantee, had as members storekeepers whose annual subscription 
was based on their number of employees. It distributed to members 
a monthly journal in which appeared paid advertisements from non- 
members. Insurance commissions were received from brokers on in- 
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surances arranged for members by the association. The Commissioner 
excluded members’ subscription (£1062) from assessable income, but 
included gross advertising revenue (£1629) and gross insurance com- 
missions (£385); against the advertising revenue he allowed two- 
thirds of the cost of producing the journal and against the com- 
missions ten per cent thereof as expenses of management. It was 
objected that the whole journal costs were deductible and that the 
commissions were not assessable, or, alternatively, that the association 
should be taxed as a co-operative company within s. 117. Held, con- 
firming the assessment (a) although the association was a co-opera- 
tive company as defined in s. 117 it was, because of the 90% rule in 
s. 118, deemed not to be a co-operative in the relevant year, and 
(b) the association had failed to prove that the assessment was ex- 
cessive (5 C.T.B.R. (N.S.) Case 60). 


DIRECTION BY TAXPAYER ON CASH RECEIPTS BASIS 
THAT COMMISSION DUE BE PAID TO CREDITORS 


A partnership deed governing a firm of three solicitors provided 
that commissions earned by any one partner upon the corpus of 
estates as executor or trustee thereof should be the individual per- 
sonal property of that partner. In respect of an estate of which he 
was ope Of two trustees, taxpayer was allowed corpus commission in 
a sum of £8032 pursuant to the certificate of the Chief Clerk dated 
October 1948. In December 1948 taxpayer’s co-trustee, who held the 
funds of the estate, paid the taxpayer £232 with the understanding 
that the question of payment of the balance should be considered 
later. Shortly after December 1948 it was found that one of the 
partners had been guilty of substantial defalcation in relation to 
partnership funds. In October 1949 it was resolved at a creditors’ 
meeting held under Part XI of the Bankruptcy Act that.the creditors 
accept a proposal for composition in satisfaction of debts due to 
them. The composition included under the taxpayer’s name the 
item of the balance of the above corpus commission. At taxpayer’s 
direction given in November 1949 his co-trustee paid over the sum of 
£7800 to the trustee for the creditors. For the year ended 30 June 
1950 the Commissioner included the sum of £7800 in taxpayer’s in- 
come. The returns of both the partnership and of taxpayer were 
made and accepted on a eash receipts basis. Taxpayer objected that 
the sum of £7800 had not been derived by him. Held, there was in 
November 1949 a dealing with the sum of £7800 such as came within 
the terms of s. 19 and, accordingly, the assessment was rightly made 
(5 ©.T.B.R. (N.S.) Case 72). 


EXAMPLE ILLUSTRATING REBATE UNDER 8. 160ABA 


The following is an example illustrating the rebate granted by 
s. 160aBA in the case of a visitor to Australia who is ordinarily resi- 
dent in the United States, and who acts in Australia as a director of 
a manufacturing business, being a branch of a United States company. 

His salary is $10,000; he is married and is jointly assessed to 
U.S. tax. Had the salary been earned by the taxpayer in the United 
States he would have been liable to pay U.S. tax thereon amounting 
to $1636, calculated as follows :— 
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Salary $10,000 
Standard joint deduction for contributions, taxe 8, 
medical expenses, etc.—$500 x 2 .. "© Ay 1,000 


$9,000 
Exemption—$600 x 2 iy els ‘+ én <n 1,200 


$7,800 


One-half of $7,800 — “ $4 = 9 di $3,900 
Tax on $3,900: 

Tax on $2,000 ia oe $400 

Tax on $1,900 at 22% .. “ie 418 — $818 


Tax — $818 x 2=— de a 7 es oa $1,636 
The amount of salary and U.S. tax expressed in Australian 


currency is as follows :— 
Australian 
U.S. $ Equivalent 
Salary - - - ee -- $10,000 £A.4,464 
U.S. tax a ee me ~ 4p 1,636 730 





Net income és i bs i $8,364 £A.3,734 


The rebate under s. 160aBa is £A.694, calculated as follows :— 


Australian tax on £A.4,464 “4 + i .. £A4.1,424 
U.S. tax as above site — ~ oe 730 


Rebate under s. 160ABA Fa é% ie ae £A.694 


In calculating the Australian tax, it is assumed that the taxpayer 
is a non-resident, and is, therefore, not entitled to any concessional 
deductions. In calculating the U.S. tax, only the Federal tax has been 
brought to account. It is understood that the Department does not 
seek to bring State taxes, if any, into the computation. In effect, the 
taxpayer in the above example would pay no US. tax on his salary 
because the salary is earned outside the United States, but he would 
pay a net sum of £730 Australian income tax. 


BROADCASTING STATION’S GRAMOPHONE RECORD 
LIBRARY 

In assessing a radio broadcasting company the Commissioner 
allowed as a deduction an amount calculated by multiplying the num- 
ber of gramophone records actually destroyed in a year by the average 
eost of records purchased in the same year. No allowance was made 
for records put aside as being of no further use. The company claimed 
(a) that the cost of all records purchased in a year was deductible 
under s. 51 or, alternatively, (b) that depreciation should be allowed 
at 334 per cent per annum on the value of records on hand. Oral 
evidence as to the life of records varied from earlier written evidence 
furnished to the Commissioner, but it was established that records 
had a life of some years’ usefulness. It was also said in evidence that 
the records had no residual value, because the company was prohibited 
from selling them. 


Held, upholding the Commissioner’s assessments: (a) Per Messrs. 
A. Fletcher and H. H. Anteliff: expenditure in buying records in 
any year was of a capital nature; per Mr. J. F. McCaffrey: the library 
of records was a fixed capital asset and the cost of periodically re- 
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placing individual records was a revenue expense, but the company 
had failed to prove that the deduction actually allowed by the Com- 
missioner was insufficient. (b) Per Mr. A. Fletcher: the replacement 
basis of allowing depreciation as adopted by the Commisioner was a 
reasonable way of applying s. 59 (1). as read with s. 62 (1); per 
Mr. J. F. McCaffrey: the depreciation sections were not applicable to 
the record library. Per Mr. H. H. Antcliff: records put aside as being 
of no further use were not ‘‘disposed of, lost or destroyed,’’ so that 
no deduetion therefor was permissible under s. 59 (1) ; further, there 
was insufficient evidence to permit of an estimate of the effective life 
of individual records (5 C.T.B.R. (N.S.) Case 74). 


SUM PAID FOR DAMAGE DONE WHEN BUSINESS PREMISES 
COLLAPSED ONTO NEIGHBOURING PREMISES 


A manufacturing company owned and used a building as a 
garage for its motor vehicles. A wall of this building collapsed during 
a storm and fell onto adjoining: factory premises, damaging that 
building and machinery housed therein. Taxpayer company claimed 
a deduction for £6001 paid in settlement of a claim for the resultant 
damage and for incidental legal expenses. Held, the expenditure was 
too remote, from the production of income and was therefore not 
deductible under either the first or second limb of s. 51 (5 C.T.B.R. 
(N.S.) Case 79). 


EMPLOYER’S CONTRIBUTIONS TO SUPERANNUATION 
FUNDS 


In Case 23, 2 C.T.B.R. (N.S.), Board No. 3 considered that a 
reasonable provision to make for an employee is one which provides 
a sum payable on retirement equivalent to two years’ annual salary 
at the date of retirement at sixty-five years of age without regard to 
the interest which might accrue on the investment of the contributions 
and that contributions made by an employee himself to any super- 
annuation fund or for life assurance should not be taken into con- 
sideration in determining the deduction allowable to his employer. 


During the year ended 30 June 1952 a company contributed in 
respect of its manager £57 to a staff superannuation scheme and £900 
to an executive employees’ benefit fund. For the superannuation 
scheme the retiring age was sixty-five years, but for the benefit fund 
it was sixty years. In the relevant year the manager’s age was fifty 
years and his salary £2500. The Commissioner allowed a deduction of 
the £57 plus £243 contributed to the benefit fund, thus recognising 
that there were special circumstances warranting allowance of a 
higher amount than was permissible under s. 79 (3)(c). On a claim 
by the company that a still higher amount than £300 should be 
allowed—Held, on the basis that a reasonable retiring allowance would 
be twice the manager’s salary at normal retiring age of sixty-five 
years, the allowance should be increased by £17 to £317, comprising 
£57 paid under the superannuation scheme for an assurance of 
£1100 and £260 (3900 + 15), being the annual sum necessary to pro- 
vide on retirement at sixty-five years, and without regard to interest 
on investment of contributions, the difference (£3900) between twice 
the manager’s present salary (£5000) and the assurance moneys 
(£1100) (5 C.T.B.R. (N.S.) Case 63). 
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EXCHANGE GAIN BY SHIPPING COMPANY ON 
COMPULSORY TRANSFER OF FUNDS 


Taxpayer, a South African shipping company, operated cargo 
services between the Union and U.S.A. On 18 September 1949 tax- 
payer’s credit balance with its U.S. agents stood at $662,300. On 
that date, the South African pound was devalued in relation to the 
dollar. Under South African exchange-control regulations, taxpayer’s 
dollar balances were limited to a floating sum of $100,000; any sur- 
plus had to be made available to the Union Treasury, which recom- 
pensed taxpayer in Union currency. The surplus of $562,300 was 
transferred to the Union, with the result that taxpayer derived an 
exchange profit of £60,920. Held, the profit was assessable, as the 
transmission of moneys to and from U.S.A. was an integral part of 
taxpayer’s business operations in carrying out a scheme of profit- 
making, and exchange profits or losses were of a revenue, and not of 
a capital nature (South African Marine Corp. Lid. v. I.R. Comr. 
(1954), 20 S. Af. T.C. 15). 


REPAIRS TO PROPERTY ACQUIRED UNDER WILL 


Taxpayer acquired an hotel as beneficiary in her deceased hus- 
band’s estate. The testator had commenced to carry out repairs to 
the hotel about one year before his death, but the major part of the 
work was completed after his death and was paid for by taxpayer. 
The Commissioner admitted that the work done was in the nature of 
repairs, but he denied any deduction of the cost to taxpayer on the 
ground that the need for the repairs having arisen prior to taxpayer’s 
ownership, the expenditure by her was of a capital nature. Held, 
Commissioner’s assessment confirmed (5 C.T.B.R. (N.S.) Case 85). 


DIRECTOR PAYING OWN EXPENSES OF TRAVELLING 
ABROAD IN COMPANY’S INTERESTS 


Taxpayer was a director of seven companies and had been 
managing director of company A (of which he was the principal 
shareholder) for forty years. He resigned from this position in May 
1951 and in March 1952 obtained leave of absence from his position 
of chairman of directors to visit England. The purpose of taxpayer’s 
trip, which he himself decided to make, was to ensure continuity of 
trade with certain oversea companies for which company A had acted 
as agents for many years. Whilst in England he also sat in on meet- 
ings of directors of other companies of whose Australian directorates 
he was a member. Taxpayer paid his own travelling expenses and on 
objection against disallowance of his claim for a deduction of those 
expenses—Held, confirming the assessment, the expenditure was not 
incurred in the production of taxpayer’s assessable income and, if it 
was to maintain his dividend income from company A, it was of a 
capital nature (5 C.T.B.R. (N.S.) Case 75). 

‘‘This case, we think, is one to which the following expression of 
Mr. R. R. Gibson seems to be peculiarly apt, viz., ‘As to a good deal 
of the expenditure, it appears to me that the taxpayer has gratuitously 
accepted a burden which ought to have been borne by the com- 
panies... for which he was acting; and I am inclined to think that 
some of the expenditure was of a capital nature’ (12 C.T.B.R. Case 
39). We think that, except in so far as the expenditure may be said 
to have relation to the receipt of future dividends, it was incurred 
by the taxpayer, not in the production of his own assessable income, 
but rather in the production of the assessable income of company A 
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and possibly of certain of the other companies also. The case is similar 
in many respects to 1 C.T.B.R. (N.S.) Case 65 and shoud be similarly 
decided. 

“*Tf it can be said that the expenditure was incurred partly with 
the object of ensuring the maintenance of future dividends from 
company A at previously existing levels, thus benefiting the taxpayer, 
we think that to the extent it was so incurred it was of a capital 
nature. It could be said, in that event, that the expenditure was to 
safeguard the dividend-paying capacity of company A—and, hence, 
the value of his share investment in that company. It was concerned 
with the protection of the source of supply, rather than with the 
derivation of the dividends as such.’’ Per Board No. 2. 


REPAIR BY REPLACEMENT 


Taxpayer claimed a deduction of expenditure as for repairs to 
a block of flats in replacing wooden venetian blinds in one case with 
glazed casement windows and in the other with hopper windows. 
Held, the substitutions, although of different material from the 
original blinds, did not constitute improvements and the expenditure 
was deductible (5 C.T.B.R. (N.S.) Case 86). 


TAX RELIEF 


The spectacle of death whispers to man the advice that he should 
live his life differently, putting aside the torments of hatred, jealousy 
and greed which corrupt his being. But the moment he returns to his 
business, he forgets this advice. 


Clochemerle—Babylon, by Gabriel Chevalier. 





Why most of us are outside.—While driving by a mental hospital, a 
motorist lost a wheel from his car. Checking, he found he had lost all 
the lug bolts. As he stood pondering the situation and wondering 
what to do, a patient called from a window in the hospital. ‘‘ Having 
troubles?’’ He explained that he was. 

‘*Why don’t you take one bolt from each of the remaining wheels. 
That way you’ll be able to make it to a garage.’’ 

‘*That’s a good idea,’’ said the motorist. ‘‘Say, what have they 
got you in there for, anyway ?’’ 

**Because I’m crazy, not stupid!’’ 





An ancient form of tax relief—For excelling at the games in the 
second half of the third century A.D. in such performances as trumpet 
playing, acting as a herald or writing verses, young men in an 
Egyptian provincial town like Oxyrhynchus could gain exemption 
from taxation. The British Classical Societies were told that this 
information was recently gleaned from papyri dug up more than fifty 
years ago. 
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“RENDER UNTO CAESAR”—THE INJUSTICE OF SALES TAX 
EXEMPTIONS AND APPEALS 
by H. R. Irving, F.A.S.A. 


In the January 1956 issue of Current Taxation it is stated (deal- 
ing with decisions of the Commissioner of Taxation) :— 

‘*... Unlike cricket, however, the verdict of the umpire is not 
final ; an appeal can be lodged against his decision. 

‘‘There are certain special circumstances of great complexity 
where the decision is made to rest on the opinion of the Commissioner, 
but even here a dissatisfied taxpayer may have that opinion reviewed 
by a Board of Review.... 

‘*... If the tax is ‘due’, it is just and moral to all other taxpayers 
that the last penny should be collected. To impose a tax which is 
‘not due’ according to the rules would be contemptible theft or a 
blunder, according to whether the taxgatherer understood these rules. 
Between these points is room for honest differences of opinion as to 
the meaning and effect of the rules and the inferences to be drawn 
from the facts of a particular case. Courts and Boards have been 
established to settle these differences. ...’’ 

Obviously Mr. Gunn had in mind the provisions of the Income 
Tax Assessment Act relating to objections and appeals when he ex- 
pressed the views quoted above. With great respect to that giant 
fount of knowledge and experience, I think he could not possibly have 
had in mind the Commissioner’s interpretation of s. 41 (1) of the Sales 
Tax Assessment Act (No. 1) and of his attitute in regard to a tax- 
payer’s right of objection in matters relating to sales tax. 


Objections to “sale value.”—Section 41 (1) of the Act provides that: 

‘41 (1). A taxpayer who considers that any amount upon which 
he is required to pay sales tax in respect of any goods is not the sale 
value of those goods as declared by this Act or who is dissatisfied 
with any assessment or decision made by the Commissioner under 
this Act by which the sale value of any goods is ascertained may, 
within forty-two days after the first day upon which he is required 
by or under this Act to pay sales tax upon that amount or value, post 
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to or lodge with the Commissioner an objection in writing against 
that amount or value stating fully and in detail the grounds on which 
he relies.’’ 

Section 17 (1) of Sales Tax Assessment Act (No. 1)—and the 
corresponding provisions of Assessment Acts Nos. 2-9—provide that 
tax shall be paid on the ‘‘sale value’’ of goods manufactured (and, 
under the other Acts, purchased in or imported into Australia) by a 
taxpayer. 

The term ‘‘sale value’’ is not defined in the Act. This expres- 
sion was used rather than ‘‘sale price,’’ because tax is payable in 
respect of transactions in or dispositions of goods other than ‘‘sales’’ 
(e.g., the ‘‘treatment’’ of goods as stock for sale by retail, the appli- 
eation of goods to a taxpayer’s own use and the leasing or hiring of 
goods); and also because, in respect of certain transactions, tax is 
payable upon a value other than the sale price. 

Section 20 of Sales Tax Assessment Act (No. 1) provides that 
tax shall not be payable upon the ‘‘sale value’’ of goods, the ‘‘sale 
value’’ of which is, by virtue of the Sales Tax Exemptions Act 1935 
(now the Sales Tax (Exemptions and Classifications) Act 1935-1954), 
exempt from tax. Exempt goods therefore have a ‘‘sale value,’’ not- 
withstanding that tax is not payable on that sale value. 

At the present time all goods are subject to tax at the rate of 
12} per cent if they are not covered by the First Schedule to the 
Sales Tax (Exemptions and Classifications) Act (being goods which 
are exempt from Sales Tax) or by the Second Schedule to that Act 
(being goods which are subject to tax at the rate of ten per cent) or 
by the Third Schedule to that Act (being goods which are subject to 
tax at the rate of 16% per cent). 


Commissioner’s ruling against right to object—The Commissioner 
has stated that ‘‘a claim that goods are not taxable on the ground 
that they are covered by some particular exemption cannot be made 
the subject of a valid objection as, in such cases, the sale value of the 
relevant goods is not in dispute, the effect of the claim being that sales 
tax is not payable upon the sale value provided by law.’’ 

He similarly asserts that no right of objection exists against his 
decision that a certain rate of tax applies, whereas the taxpayer might 
consider that the goods are taxable at a lower rate. 

Some of the items in the various Schedules are expressed in such 
terms as to leave their meaning open to considerable doubt. Honest 
differences of opinion are, therefore, inevitable. Surely, in such cir- 
cumstances, there should be some independent arbitrator or tribunal 
to decide the issue. Yet a taxpayer is denied the right of objection 
and appeal against the Commissioner’s determination, because that 
decision does not involve the question of ‘‘sale value’’. Only the rate 
of tax is in dispute. 


Injustice of the law.—The law imposes heavy penalties for the lodg- 
ment of ‘‘false’’ returns and for underpayment of tax; also for failure 
to state upon invoices (in respect of wholesale sales) the amount of 
tax payable. The amount of tax payable can be calculated only by 
having regard to the rate of tax applicable to the particular goods 
and if the classification of such goods is in doubt as to their being 
exempt, or covered by the Second or Third Schedules, no taxpayer 
can ensure that he is not committing a breach of the law. This aspect 
is, in itself, serious enough, but what can be even more so is the 
financial liability which might be involved as the result of depart- 
mental investigation some years later, and of the Commissioner’s con- 
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sequent decision that tax has been underpaid. The tax allegedly pay- 
able cannot, at that stage, be recovered from purchasers and the 
taxpayer cannot even lodge an objection against the Commissioner’s 
decision. 

It may be thought that taxpayers can protect themselves by 
charging (and paying) the amount of tax in accordance with the 
Commissioner’s interpretation of the law. In the first place, it is 
pointed out that considerable time often elapses in obtaining a written 
reply from the Department to requests for advice as to the rate of 
tax payable in particular circumstnces because the matter often has 
to be referred to the Commissioner of Taxation, Canberra. Secondly, 
even if a prompt reply is received from the Department by the tax- 
payer who raises the query, it is often found that other taxpayers sell- 
ing similar goods either treat those goods as exempt or (as the case 
may be) charge tax at a rate lower than that stated by the Depart- 
ment to be applicable. This necessarily involves competitive anomalies 
between taxpayers and it is little satisfaction to taxpayers who comply 
with the Department’s view as to the rate of tax applicable to know 
that their competitors might within a period of three years be required 
to make a retrospective adjustment of the tax payable. 


Inconvenience to revenue.—It is almost inconceivable that taxpayers 
should be knowingly denied the right of challenging any decision of 
the Commissioner which affects their liability under the Act to pay 
tax, and not merely (as stated by the Commissioner) against a notice 
of assessment or liability in which is asserted the ‘‘sale value’’ upon 
which tax is required to be paid. If the Commissioner feels confident 
that his decision is correct, it is not apparent why taxpayers should 
be denied the right of challenging those decisions. In other taxation 
Acts the taxpayer is given the right of objection against any assess- 
ment of the Commissioner, but sales tax (perhaps the most complex of 
all our taxation legislation) is a notable exception. 

Yet repeated representations to successive Governments have been 
unavailing. One former Treasurer, in reply to such a submission, 
stated, inter alia: ‘‘I think the nature of sales tax renders it imprac- 
ticable to concede unrestricted rights (of objection). If each decision 
(of the Commissioner) could be referred to a Board of Review, the 
Board would be unable to deal with the appeals within a reasonable 
time. The unavoidable delay and uncertainty would cause confusion 
to both trader and the Department.’’ Surely this is an implied ad- 
mission that it was realised by the then Treasurer that the Commis- 
sioner’s interpretation of the law would be challenged to a much 
greater extent if the right of objection were extended, and no more 
justifiable reason than that fact alone could be found to warrant the 
unrestricted right of objection. 


Judgment of High Court.—In M. R. Hornibrook (Pty.) Lid. v. 
Federal Commissioner of Taxation (1939), 62 C.L.R. 272; 5 A.T.D. 
167, the Commissioner claimed that sales tax was payable on the sale 
value of concrete piles manufactured by the appellant company and 
incorporated in a structure (a bridge). The company objected on the 
grounds: 
(1) that the highway was really built for the Government; 
(2) that the piles had no sale value within the meaning of the 
Sales Tax Assessment Acts (Nos. 1-9), 1930-1936; 
(3) that the piles were not a ‘‘manufacture’’ or ‘‘goods manu- 
factured’’ within the meaning of the Sales Tax Assessment 
Acts (Nos. 1-9), 1930-1936 ; 
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(4) that the said piles are not subject to tax under the said 
Acts; 
(5) that the said piles are exempt from tax under the said Acts; 


(6) that the said piles formed part of a bridge and were not 
articles of commerce and were not procurable from any third 
person and were not a class of goods manufactured for sale 
by any person. 

On the case coming before the Board of Review and subsequently 
before the High Court, the Commissioner contended that the Board 
had no jurisdiction to deal with objections (1), (4), (5), and that 
the jurisdiction of such Board was limited to objections against the 
‘*amount or value of goods.’’ At the hearing before the Board it was 
conceded by the taxpayer that grounds (1), (4) and (5) were outside 
the scope of objections allowed by s. 41 of the Act upon its proper 
construction and the taxpayer admitted that if the Board found that 
sales tax was attracted to the piles there would be no dispute as to 
the quantum of the tax. The Board of Review confirmed the assess- 
ments and it was against such decision that the company appealed to 
the High Court. Held, inter alia, by Latham, C.J., and Rich, J., that 
the Board of Review had jurisdiction to deal with the objections 
raised in the case. 


‘*Tt was objected by the Commissioner that the Board of Review 
had no jurisdiction to determine the objections raised in the present 
ease because those objections were not merely objections to the amount 
or value upon which the Commissioner had assessed sales tax but were 
objections that sales tax was not payable at all. This objection de- 
pended upon the words of s. 41 (1).... The contention of the Com- 
missioner is that only objections to ‘‘amount or value’’ can be dealt 
with under these provisions, and that an objection that no tax at all 
is payable must be dealt with, if at all, in a proceeding for the re- 
covery of the tax. In my opinion this objection is not well founded. A 
contention that the Commissioner is seeking to tax a transaction which 
does not involve any dealing in ‘‘goods’’ within the meaning of the 
Act, or that the alleged goods have no sale value within the meaning 
of the Act, is a ground for an objection to the amount or value upon 
which the Commissioner requires the taxpayer to pay sales tax. The 
objection of the taxpayer is that there is no amount or value upon 
which he is bound to pay tax, that is, that the alleged amount or value 
should, for the reasons relied upon by him, be reduced to nil. In my 
opinion, therefore, the Board of Review did have jurisdiction to 
determine the objections raised by the taxpayer’’ (ibid., per 
Latham, C.J., 5 A.T.D., at pp. 171-2). 


In the same ease Rich, J., stated (inter alia): ‘‘I am also of the 
opinion that the objections argued before the Board are within the 
ambit of s. 41,’’ and Starke, J., stated: ‘‘I am not satisfied that the 
Commissioner was right in disregarding grounds 1, 4 and 5 of the 
objections as he did....’’ Apparently the Commissioner does not 
consider himself to be bound by these observations, because he still 
refuses to treat as a valid objection an objection against his decision 
that certain goods are not exempt from sales tax. 


Public Accounts Committee’s views.—The Taxation Institute of Aus- 
tralia requested the Treasurer, as far back as 1951, to amend the 
law to provide for a right of objection against any decision or assess- 
ment issued by the Commissioner. 
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The Commonwealth Joint Committee of Public Accounts, in its 
report entitled ‘‘Administration of Sales Tax,’’ dated September 
1953, stated :-— 

‘*(3) Extension of scope of Boards of Review. The present right 
of objection and appeal to the Board of Review against any decision 
of the Commissioner of Taxation, is limited to questions of sale value. 
To contest a decision of the Commissioner that an item is taxable, 
the taxpayer must resort to the courts with the possibility of appeals, 
delay and heavy expense. 

‘““The Commissioner vigorously resisted the proposal to extend 
the rights of access to Boards of Review. He contended that if 
‘chaotic conditions were to be avoided’, the tax should be certain when 
the sale in question took place. In any event, the courts were available 
to the taxpayer, and the Commissioner felt it was desirable that the 
difficulties associated with that procedure would ensure that only 
unusual cases were tested... . 

‘* ..the Committee feels that even if this matter does depend 
upon policy, the suggestion warrants further consideration. The pre- 
sent position is that the taxpayer may appeal to the Board of Review 
on sale value, but must go to the courts on questions whether the item 
is taxable. 

‘‘The origin of Boards of Review is described in the Commis- 
sioner’s Thirtieth Report, page 22, as :— 

‘Designed to meet the demands of taxpayers for a more 
readily accessible and less expensive tribunal for the settle- 
ment of disputes over assessments than could be obtained in the 
courts.’ 

‘Generally speaking, the reviewing processes of the Board 
are simple and involve the taxpayer in little expense.’ 

‘On questions of fact, a Board’s decision is final, but an 
appeal by either party may be made to a court against a 
Board’s decision involving a question of law.’ 

‘*These arguments seem to the Committee to apply with equal 
force to disagreements about sales tax. At present, a taxpayer can 
refuse to pay the tax, and the Commissioner will proceed against him 
in the courts. Only taxpayer with ample resources and considerable 
courage will contemplate without apprehension treading the long and 
expensive path of legal proceedings, and unless appeals are taken to 
the higher courts there does not seem to be that guarantee of cer- 
tainty in taxation sought by the Commissioner. The Committee thinks 
that recourse to Board of Review on the basis described in the Com- 
missioner’s Thirtieth Report is attractive and should facilitate the 
settlement of disputes regarding the interpretation of liability for 
sales taxation. 

‘“*The plea of the possible increase in the number of appeals is 
scarcely a reasonable argument against that view. 

‘‘The Committee is fortified in this view by the provisions for 
appeal on all grounds and with certain time limits, in the Entertain- 
ment Tax Assessment Act 1942-1949 (since repealed), in the Income 
Tax Assessment Act 1936-1953, and in the Pay-roll Tax Assessment 
Act 1941-1953.”’ 


Shall Commissioner be judge of his own cause?—There will be 
general agreement with the Commissioner’s view that ‘‘the tax should 
be certain when the sale in question took place.’’ There will likewise 
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be general agreement with Mr. Gunn’s view that ‘‘to impose a tax 
which is ‘not due’ according to the rules would be contemptible theft 
or a blunder, according to whether the tax gatherer understood these 
rules.’’ 

The tax cannot be certain when the sale takes place if there is 
an ‘‘honest difference of opinion’’ between the Commissioner and the 
taxpayers. 

There can be no doubt that many taxpayers adopt the ‘‘line of 
least resistance’’ by charging (and paying) tax in accordance with 
the Commissioner’s interpretation of the items in the Schedules to 
the Exemptions and Classifications Act, with the result that in some 
eases at least the tax is overpaid, and our costs are accordingly 
inflated. 

The whole question at issue is whether the liability should be 
determined by the decision of the Commissioner only, with a possible 
resultant overpayment of tax; whether there should be a right of 
appeal to the Board of Review to act as ‘‘umpire’’; or whether tax- 
payers should be obliged to tread ‘‘the long and expensive path of 
legal proceedings’’ in defending an action for recovery of the tax 


allegedly due. 


PLANT ACQUIRED UNDER HIRE PURCHASE 


Two partners engaged in a carrying business obtained a motor 
truck and mobile crane under hire-purchase agreements. Each agree- 
ment required payment of an initial amount and of twenty-four equal 
monthly instalments of rental, plus stamp duty, insurance and ‘‘ hiring 
charge’’ (interest at eight per cent flat). In the partnership return 
a claim was made under s. 51 for deduction of the initial payments 
and of the monthly instalments paid in the year of income. No claim 
was made for depreciation. The Commissioner disallowed the claim 
under s. 51, but allowed depreciation. On objection he allowed as a 
deduction under s. 51 the relevant proportion of stamp duty, insur- 
ance and hiring charges and made a consequential alteration in the 
amount of depreciation originally allowed. On review by a Board— 
Held, the rental payments were payments for options at future dates 
to purchase the truck and crane at nominal prices and were outgoings 
of a capital nature so that no further deduction was permissible 
under s. 51 (5 C.T.B.R. (N.S.) Case 90). 

In the above case Mr. McCaffrey also held that depreciation ought 
not to have been allowed because the general property in the truck 
and crane remained in the owner until the hirers (the taxpayers) 
had fulfilled all conditions under the agreements and, accordingly, 
the vehicles were not ‘‘plant owned by the taxpayer’’ within the 
terms of s. 54 (1). The Chairman, Mr. Fletcher, and the other mem- 
ber, Mr. Antcliff, indicated contrary opinions to that of Mr. McCaffrey. 
The Chairman said :— 

‘‘There can be no doubt that the hirers in this case entered into 
the hire-purchase agreement because they wished to have the right to 
purchase the vehicle. The commonsense view of the transactions is 
that they were purchasing the vehicles by deferred payments plus 
interest. The Commissioner’s allowance of depreciation to the partner- 
ship in respect of these vehicles accords with this commonsense view 
as well as with recognised accounting practice and I am not prepared 
to disagree with what I consider to be a satisfactory practice. 


Supplement to The Australian Accountant—April 1956 





ApriL 1956 CURRENT TAXATION 143 





‘*It seems to me that the alternative, in general cases, would be 
to allow depreciation to the ‘owner’—the financier—because vehicles, 
as in this case, would represent ‘plant’, as defined by s. 54, owned by 
the financier and used by him for the purpose of producing assessable 
income, viz., ‘hiring charges’, and to my mind this view would be a 
most unrealistic one.’’ 


NO DEPRECIATION ON CARAVANS LET AS 
ACCOMMODATION 


Taxpayer owned a caravan which she had placed on a rented site 
in a caravan park. The wheels remained on the caravan which, how- 
ever, was lifted and rested on blocks so that they did not touch the 
ground. Taxpayer derived income from hiring. out the immobilised 
caravan as accommodation to holiday-makers. On a claim for depre- 
ciation—Held, the caravan was in the nature of a dwelling and was 
not ‘‘plant or articles’’ within the meaning of s. 54, so that deprecia- 
tion was not allowable (5 C.T.B.R. (N.S.) Case 92). 


RETIRING ALLOWANCE MUST BE PAID IN LUMP SUM 


Because of his illness a company granted taxpayer, a branch 
manager, long-service leave on full pay from 1 January to 30 June 
1953. For the three months to 31 March he was paid his usual salary 
fortnightly ; thereafter the company, at taxpayer’s request, ceased 
making fortnightly payments and he repaid to the company the total 
of the payments he had received over the three months on the under- 
standing that he would receive the full amount at the end of the six 
months. This was done and he received £745 in June 1953. The 
Commissioner admitted that the £745 was paid in consequence of 
taxpayer’s retirement, but he refused to apply s. 26 (d) because he 
contended that the amount was not ‘‘paid in a lump sum’’. The Com- 
missioner accordingly included the whole amount as assessable income. 
Held, assessment confirmed (5 C.T.B.R. (N.S.) Case 94). 

‘“*As the taxpayer received the fortnightly payments from 
January to March 1953, the money so received was the taxpayer’s to 
do what he liked with at the respective times and that fact is not 
affected by the handing back of the money by the taxpayer in May 
1953, 11 C.T.B.R. Case 88, at p. 271). Such repayment does not 
alter the nature of the amounts at the time of their respective receipts, 
which then were instalments of an amount granted to the taxpayer 
upon the termination of his employment. The payment of £745 made 
in June 1953 was not a payment of the full amount of the allowance 
but partly a refund to the taxpayer of money paid to the company by 
him in respect of which he had no obligation to pay to it, and partly 
the balance of the amount of the allowance granted by his employer 
—— termination of his employment.’’ Per Messrs. Fletcher and 

ntcliff. 


DUTY TO BEGIN IN PROCEEDINGS ON APPEAL AGAINST 
AMENDED ASSESSMENTS 


In 5 C.T.B.R. (N.S.) Case 106, Board No. 3 held by majority 
that, upon a review by a Board of the Commissioner’s decision on an 
objection against an amended assessment purporting to have been 
made pursuant to s. 170 (2), the burden is on the Commissioner to 
prove objectively as facts by the adduction of evidence the specified 
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s. 170 (2) pre-requisites which are conditions precedent to his power 
to amend; further, that burden is not discharged by his merely rely- 
ing on s. 177 and tendering a certified copy of the amended assess- 
ment and, in relevant cases, a certificate of evasion; accordingly, in 
such a case, it is for the Commissioner to commence by adducing evi- 
dence to prove that there was not full and true disclosure and that 
there was avoidance of tax and, when this has been done, the onus of 
proving the amended assessment excessive moves to the taxpayer. The 
majority view is supported by K. v. I.R. Comr. (1955), 6 A.I.T.R. 
221, where it was held in the Magistrates’ Court that under the New 
Zealand Act it is the Commissioner’s duty to begin where the issue is 
his right to make an amended assessment under a provision authoris- 
ing amendment where returns made are fraudulent or wilfully mis- 
leading. On the other hand Board No. 1 in 5 C.T.B.R. (N.S.) Case 95, 
ruled that where an objection asserted, in reliance on s. 170 (3), that 
full and true disclosure had been made, it was for the taxpayer to 
establish that allegation and, for that purpose, he must begin. There is 
an appeal by the Commissioner to the High Court from the decision in 
Case 106. 


WHEN PROFIT DERIVED 


Sale of residence built by taxpayer over 24-year period.—Taxpayer, 
a carpenter by training who had been employed as a clerk of works, 
bought a block of land in November 1946, began building a bungalow 
and completed it in December 1948. After living there, he sold it in 
May 1949. He then began to build a second bungalow in another town 
and completed it in June 1951. Taxpayer and his wife lived in the 
second bungalow from September 1949. Later in 1951, he secured an 
appointment at a third town, and sold the second bungalow in 
November 1951 for £3350. Both bungalows were built by taxpayer 
himself without employing any labour. Held, the profit on the second 
bungalow was assessable, and the profit arose when the sale was made, 
and should not, as contended by taxpayer, be spread over the 24-year 
period from the commencement of building (Page v. Pogson (1954), 
35 T.C. 545). ‘‘The normal time in which you ascertain your profit 
when you have built or manufactured something for sale is when you 
sell it. There are many exceptions to that general rule, but that is the 
normal time to ascertain the profit. It seems to me clear that that is 
the appropriate time in this case.’ Per Upjohns, J., at p. 550. 


HOUSEKEEPER EXPENSES WHILE PARENTS ABROAD 


During his sabbatical or study leave a university professor went 
abroad visiting oversea universities and studying lecturing methods. 
Whilst abroad he received his ordinary salary which he would in any 
event have received. Because of his indifferent health his wife accom- 
panied him and a housekeeper was engaged to look after the children 
whilst their parents were abroad. Taxpayer claimed (a) a deduction 
of his oversea travelling expenses, and (b) a housekeeper allowance. 
Held, (a) no deduction was allowable under s. 51 for the travelling 
expenses, and (b) there were no special] circumstances making it just 
to allow any deduction under s. 82p (4) in respect of the house- 
keeper (5 C.T.B.R. (N.S.) Case 83). 

‘*Section 82p provides for a taxpayer to be entitled to a deduc- 
tion in respect of a housekeeper solely engaged in keeping house for 
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him. Subsection 4 (a) thereof provides that where a taxpayer is 
married he shall not be entitled to the deduction provided by the 
section unless the Commissioner is of the opinion that because of 
special circumstances it is just to allow a deduction. ... 

‘*In the present case the special circumstances upon which the 
taxpayer relies are that as a result of his indifferent and unpredict- 
able health it was essential for his wife to accompany him abroad. In 
her stead at home a housekeeper had to be employed to care for the 
taxpayer’s children. To my mind these circumstances should not be 
regarded as special within the purview of s. 82p(4). Without 
attempting to define them I take the view that the special circum- 
stances, which must exist, must be special in relation to the taxpayer’s 
marriage or matrimonial affairs; that is to say there must be some- 
thing special in the circumstances whereby a married person ordin- 
arily entitled to a spouse deduction should be entitled to a house- 
keeper deduction under this subsection. In the present case such a 
relationship does not, I consider, obtain. The special circumstances 
which existed here related exclusively to the health of the taxpayer 
as an individual and had no connexion whatever with his status as a 
married person. I am of the opinion therefore that within the mean- 
ing of the subsection special circumstances do not exist such that it 
_ be just to allow a deduction thereunder.’’ Per Mr. A. P. 
Webb. 


INDEPENDENT CONTRACTOR 


No “office or employment” from which to retire—Taxpayer made 
an arrangement to give technical services to a company. His version 
was that the agreement was that he should act as technical adviser 
not for a salary, but for a share of profits with a guaranteed mini- 
mum and that he wanted a right to buy shares in the company. For 
some four months he worked long hours re-organising the company’s 
manufacturing procedures. Being dissatisfied with the company’s 
failure to conclude the arrangement, he severed his connexion with 
it. The company’s chairman gave evidence that he had tried but 
failed to reach an agreement as to the basis of association with tax- 
payer and, upon the question of remuneration arising, an amount of 
£350 was fixed. Upon taxpayer pointing out the value of his ser- 
vices, it was decided to make him an ex-gratia payment of £500. The 
receipt given by taxpayer for the total £850 referred to ‘‘salary £350, 
ex-gratia payment £500 in full settlement.’’ Taxpayer claimed that 
only five per cent of the £500 was assessable in terms of s. 26 (d). 
Held, taxpayer was not an employee of the company nor did he hold 
any office therein and accordingly s. 26 (d) had no application (5 
C.T.B.R. (N.S.) Case 96). 


VALUE OF GIFT OF SHARES ASSESSED AS INCOME IN 
ORDINARY PARLANCE 


In December 1939 taxpayer was engaged by R. as a full-time 
accountant and he installed a satisfactory costing system in R.’s 
business. In 1942 taxpayer ceased to be a full-time employee of R. 
and thenceforward he practised as a public accountant and secretary. 
In October 1944 R., upon taxpayer’s advice, disposed of his business 
to a proprietary company in which he, the taxpayer, and three others 
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held shares in equal proportions. Taxpayer also became a director 
and secretary. In 1947 the company’s business deteriorated and R. 
agreed. to resume more active control, but only on condition that the 
other shareholders should sell all their shares to him; taxpayer 
strongly resisted but ultimately complied with this condition. He 
remained as secretary of the company. The company again pros- 
pered and in May 1950 a public company (of which taxpayer was 
also secretary) was formed to acquire the whole of the shares in the 
proprietary company. Taxpayer and R. and their respective wives 
were personal friends who exchanged social visits; on occasions R. 
received from taxpayer informal advice on various aspects of his 
activities. There was no evidence that taxpayer’s services as full-time 
employee and later as secretary in a professional capacity had at any 
time been insufficiently remunerated. In July 1950 R., feeling that 
he had attained his life’s ambition as the founder of a large business, 
made gifts of shares in the public company to his sons, to taxpayer, 
to another person C., and to trustees for the employees of the pro- 
prietary company. The Commissioner assessed taxpayer on the par 
value (£3000) of the shares given him by R. Held, disallowing tax- 
payer’s claim, (i) the value of the shares was not assessable under 
s. 26 (e), but (ii) (Mr. R. A. Cotes dissenting) the value thereof was 
income in ordinary parlance, as the gift represented remuneration in 
respect of past services and was part of the receipts of taxpayer’s 
ordinary business (5 C.T.B.R. (N.S.) Case 97). 

The taxpayer in this case was, like the taxpayer in Case 97 above, 
assessed on the par value (£3000) of shares given him by R. The 
taxpayer, C., was a shareholder and director in a real estate com- 
pany which did a lot of business for R. For all such work charges 
were made on a normal basis. C. was a close personal friend as well 
as a business associate of R. When the proprietary business in which 
R. was a principal shareholder was acquired by a public company 
formed for the purpose, C.’s company carried out the flotation and 
was remunerated on a normal basis. C was a director and a subscriber 
for shares of the public-company, the shares in which were the subject 
of the gift from R. Held (Mr. R. A. Cotes dissenting), the amount 
was assessable as representing part of the receipts of the ordinary 
business or occupation carried on by the taxpayer (5 C.T.B.R. (N.S.) 
Case 98). 

Each of the taxpayers in the above cases has appealed to the 
High Court from the majority decisions by Board No. 2. 


APPLICATION OF 8. 36A ON DEATH OF PARTNER 


Section 36a applies ‘‘ where, for any reason, including— 

(a) the formation or dissolution of a partnership; or 

(b) a variation in the constitution of a partnership, or in the 

interests of the partners, 

a change has occurred in the ownership of, or in the interests of 
persons in, property constituting the whole or part of the assets of a 
business and being trading stock...and the person, or one or more 
of the persons, who owned the property before the change has or 
have an interest in the property after the change.’’ In the stated 
circumstances, s. 36 applies as if there had been a disposal of the 
whole of the property to the person or persons by whom the property 
is owned after the change at market values ruling on the day of the 
deemed disposal. 
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Section 36a clearly applies where a partnership is dissolved on 
the death of one of the partners. But the partnership agreement may 
provide that in the event of the death of a partner, the partnership 
business shall be carried on by his executors and the surviving part- 
ner(s). It is unnecessary to consider whether or not, having regard 
to such a provision, a ‘‘dissolution’’ took place on the death of a 
partner, because the view is held that ‘‘a variation in the constitution 
of [the] partnership,’’ within the meaning of s. 36a (1) (6), occurred 
when the partner died and his executor or administrator succeeded to 
his interest in the partnership business and its assets. 

When an individual dies, all property, whether personal or real, 
to which he was entitled for an interest not ceasing on his death, 
devolves upon his executor or administrator. The deceased ceases to 
be a ‘‘taxpayer’’ for purposes of income tax as regards transactions 
occurring after his death. He is succeeded by his personal representa- 
tive, and the income derived after death becomes, for taxation pur- 
poses, the income of a ‘‘trust estate’’ assessable to the trustee or to 
the beneficiary in accordance with the provisions of Division 6. 

The position is different in the case of a company where a reso- 
lution is passed or an order made for its winding up. The company 
continues in existence until it is finally dissolved. The date of such 
final dissolution of a company corresponds timeously to the death of 
an individual taxpayer. 

For the above reasons, it is considered that when an individual 
dies, and his executor immediately succeeds to his interest in a 
partnership, a ‘‘variation [occurs] in the constitution of [the] 
partnership’’ within the meaning of s. 364 (1)(b), and thus a 
*‘change has occurred ...in the interests of persons in property... 
being trading stock ...’’ with the result that s. 36 applies as if ‘‘the... 
persons who owned the property before the change had, on the day 
on which the change occurred [date of death of partner], disposed of 
the whole of the property [i.e., the trading stock live stock, ete.] to... 
all the persons by whom the property is owned after the change [i.e., 
the surviving partner(s) and the trustees of the deceased partner].’’ 
In accordance with s. 36 (8) (a), the value of the trading stock, ete., 
included in the deemed disposal is its market value. 

However, if the parties are entitled to give notice to the Commis- 
sioner that they have agreed that s. 36a (2) shall apply in respect of 
the trading stock, etc., and give such notice, the value of the trading 
stock, for the purposes of s. 36, shall be, instead of the value specified 
in s. 36 (8) (a), the value (if any) that would have been taken into 
account at the end of the year of income if no disposal had taken 
place, and the year of income had ended on the date of the change. 

For example, a grazing partnership existed between A and B. A 
owned a three-fourth’s interest in the capital and income of the 
partnership, with B owning the remaining fourth. Each partner 
(s. 93) had elected under s. 32 to value live stock on hand an the end 
of the year of income at cost price. A died, and his three-fourth’s 
interest in the partnership devolved on his executor, C. B, who 
[partly] owned the live stock before the change, will own one-fourth 
of the interests after the change (s. 364 (2)(b)), and he may, by 
agreement with C, invoke s. 36a (2), with the result that the live stock 
on hand at the date of A’s death will be valued at cost price instead 
of market value. 

It would appear that where the surviving partner’s interest is less 
than one-quarter, he and the executor of the deceased partner cannot 


Supplement to The Australian Accountant—April 1956 





148 CURRENT TAXATION Aprit 1956 





obtain the benefit of s. 36a (2). This is so, because s. 36a (2)(b) 
requires that the person (B) by whom the property was [partly] 
owned before the change, must hold, after the change, an interest in 
the live stock of a value equal to not less than one-quarter of the 
value of the property. The condition imposed by s. 36a (2) (6) should 
be borne in mind by the creators of family partnerships. 

In conformity with s. 36a (1), if s. 36a (2) is invoked, it applies 
to the whole of the partnership trading stock, live stock, ete. 


Where trading stock, etc., passes from trustees to beneficiaries.— 
It would seem that the term ‘‘devolve’’ is not restricted to the passing 
of property in the first instance to the executor or administrator of 
the deceased on his death, but is capable of application to the sub- 
sequent transfer to the beneficiaries. In this view, if the beneficiaries 
sueceed to the interest in the partnership, s. 36a applies to trading 
stock, ete., on hand at the date of succession. If the parties desire to 
have s. 36a (2) applied in their assessments, notice of agreement 
should be given within the time specified in s. 36a (3). The position 
is the same if the partnership is dissolved and there is a physical 
division of the trading stock or live stock among the partners. In 
that event, the trading stock, ete., must become ‘‘an asset of a business 
carried on by the person or persons by whom the property is owned 
after the change’”’ (s. 36a (2) (a)). 


LATE PAYMENT PENALTY 


Taxpayer company claimed a deduction under s. 51 of additional 


tax paid by it in terms of s. 207 as late payment penalty. It was 
argued that the unpaid overdue income tax, for which time to pay 
had been granted subject to penalty at six per cent per annum, was 
equivalent to money borrowed and that the s. 207 additional tax 
should be treated as interest on borrowed money. Held, disallowing 
the claim, the s. 207 additional tax was of its nature income tax 
which is not an allowable deduction (5 C.T.B.R. (N.S.) Case 99). 


DECEASED’S PLANT SOLD BY TRUSTEE 


A testator died on 5 June 1952 and there was claimed and allowed 
in the return to date of death depreciation of £232 on plant purchased 
before death. The executrix of the estate sold the plant in February 
1953 for more than its original cost. No depreciation was claimed or 
allowed in any return subsequent to date of testator’s death. The 
Commissioner included in an assessment made under s. 99 upon the 
executrix the £232 allowed in the assessment for the period prior to 
testator’s death. Held, upholding an objection, recovered deprecia- 
tion assessable in terms of s. 59 (2) is limited to the sum of deprecia- 
tion allowed or allowable to the taxpayer who makes the disposal and, 
further, s. 101 did not operate to include in the assessable income of 
the estate any part of the price received on sale of the plant (5 
C.T.B.R. (N.S.) Case 89). 

‘*Section 37 of the Act specifically provides for the case of trad- 
ing stock and other somewhat comparable classes of assets devolving 
by reason of death. Sections 85 (4) and 88 (4) respectively provide 
for deductions to be allowed to successors upon death of an interest 
in leasehold property, (a) in respect of which lease a premium was 
paid by the deceased, and (b) upon which covenanted improvements 
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had been made by the deceased. In my opinion, if it were necessary 
to make such special provisions in regard to those classes of assets, 
it is also necessary to make special provision, before there can be 
included in the assessable income of a trust estate, an amount repre- 
senting an adjustment of the depreciation allowed or allowable to the 
deceased in respect of depreciable assets sold by the trustee. No 
specific provision, however, has been made for the treatment of 
depreciable assets devolving upon death, although s. 60 covers such 
a case as well as other cases, but it deals only with the allowance of a 
deduction.’’ Per Mr. A. Fletcher. 


EXEMPTION OF INCOMES OF SUPERANNUATION, ETC., 
FUNDS ; 


Section 23 (j) not restricted to funds established in Australia.—The 
exemptions contained in s. 23 are not subject to the presumptive 
territorial limitation contained in s. 21 (b) of the Acts Interpretation 
Act. Thus, a public educational institution in England was held to 
be within the exemption provided by s. 23 (e) and income received 
by it from investments in Australia was not liable to Commonwealth 
income tax (University of Birmingham v. F.C. of T.; Epsom College 
v. F.C. of T. (1938), 1 A.I.T.R. 383). As no express limitation is 
included in s. 23 (j) based on territorial grounds, the exemption of 
the incomes of the several funds included in that paragraph is not 
restricted to funds established in Australia. 

The position is otherwise in the United Kingdom. Section 37 of 
the United Kingdom Act, which exempts income derived by ‘‘any 
body of persons or trust established for charitable purposes only,’’ 
is not expressly limited to bodies of persons or trusts established in 
the United Kingdom. However, later enactments make it clear that 
s. 37 should be construed as being so limited. The 1923, 1924 and 
1925 Finance Acts provide for the exemption of certain charities in 
the Irish Free State on its secession from the United Kingdom. This 
exemption was withdrawn by the 1926 Act. It is clear that, for the 
purposes of s. 37 and the subsequent legislation mentioned, it was 
assumed that the exemption afforded by s. 37 was limited to bodies 
of persons or trusts established in the United Kingdom, and that the 
secession of the Irish Free State would consequently have the effect 
of depriving bodies of persons or trusts established in the Irish Free 
State of the exemption in the absence of legislation continuing it in 
their favour (I.R. Comrs. v. Gull (1937), 21 T.C. 374; Camille and 
Henry Dreyfus Foundation, Inc. v. I.R. Comrs., [1955] 3 All E.R. 
97). 


DEPRECIATION ALLOWANCE TO PURCHASER OF 
DEPRECIATED PROPERTY 


Taxpayer company was incorporated on 20 January 1950. By an 
agreement under seal made on 13 September 1950 it agreed to pur- 
chase for £19,795 from a company carrying on a quarrying business 
the latter’s land, plant, ete., and goodwill. The agreement stated 
that ‘‘the said purchase price shall be paid or satisfied by the pur- 
chaser and the sale completed as on 31 December 1949’’ by the grant 
of a mortgage debenture securing £15,120 and by allotting to the 
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vendor company 4675 shares of £1 each. The agreement further pro- 
vided that possession of the premises should, as far as practicable, be 
deemed to have been given to the taxpayer company as on 31 Decem- 
ber 1949. About April 1950 taxpayer gave the debenture and mort- 
gage. In December 1950 the allotment of 4675 shares was made to 
the vendor. The two families interested in the business agreed that 
the vendor company should go into liquidation and that one family 
would take the benefit of the debenture over taxpayer company’s 
undertaking and that the other should have the shares in taxpayer 
company ; to cover this agreement a document was drawn up in 1950, 
but in fact it was not completed until 1954, when the vendor company 
did resolve to go into liquidation. Of the total purchase price an 
amount of £9000 was apportioned in the agreement of September 1950 
to plant and book debts, ete. The evidence was that the value of the 
plant was £8652, upon which taxpayer company claimed initial de- 
preciation at forty per cent and ordinary depreciation for the year 
ended 30 June 1950. The cost of the plant to the vendor was £1995 
and its income tax depreciated value was £929. The Commissioner 
allowed taxpayer company ordinary depreciation on £929 only. Before 
the Board the Commissioner’s representative stated that the owner- 
ship or use of the plant by the taxpayer during year ended 30 June 
1950 was not disputed. Held (Mr. Antcliff dissenting), the case should 
be referred back to the parties because the plant was not ‘‘owned”’ 
by taxpayer company during year ended 30 June 1950 and accord- 
ingly, in view of the terms of s. 54 (1), the company was not entitled 
to any depreciation. 

Per the Board: In principle the circumstances were such that 
s. 60 (2) should not be applied to allow depreciation based on the 
actual consideration given but, in terms of s. 60 (1) and the proviso 
thereto, the purchaser company was entitled to ordinary depreciation 
caleulated on the sum of the vendor’s written down values and the 
amount of recovered depreciation liable to be included in its assess- 
able income, it being irrelevant whether or not an assessment was 
actually made on the vendor. Further, s. 57a initial depreciation was 
not allowable where s. 60 (1) applies (5 C.T.B.R. (N.S.) Case 91). 


REFUNDS OF WOOL CONTRIBUTORY CHARGE 


Pursuant to the Wool (Contributory Charge) Assessment Act 
1945-1950 and the Wool (Contributory Charge) Acts (No. 1) 1950 
and regulations made thereunder an amount equal to 74 per cent of 
the sale price of taxpayer’s 1950-51 wool clip was accounted for by 
the selling broker to the Commissioner of Taxation in year ended 
30 June 1951. The charge of 74 per cent comprised a charge of } per 
cent as contribution for wool use promotion, etc., and 74 per cent as 
contribution to the cost of a proposed plan of reserve prices for wool. 
Amounts equivalent to the 74 per cent charge were paid into a trust 
account created under the Wool (Reserve Prices) Fund Act 1950. The 
latter Act also authorised the making of regulations for the taking of 
a referendum to decide whether the proposed plan of reserve prices 
had the general approval of woolgrowers. The referendum was held 
and the growers rejected the proposed plan, whereupon regulations 
were made providing for the distribution of moneys in the Wool (Re- 
serve Prices) Fund so as to effect a refund to the growers who had 
paid the 7} per cent charge; such a distribution was contemplated 
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by s. 5 (2) of the Wool (Reserve Prices) Fund Act in the event that 
happened, namely, rejection by growers of the proposed plan. The 
refund was received by growers during year ended 30 June 1952. On 
a claim that the amount of refund was not assessable income— 


Held, the refund was assessable income because: per Mr. J. L. 
Burke, although it was not an additional payment for the wool sold, it 
was, having regard to the trade purpose for which the charge was 
levied, a trade receipt of an income nature; per Mr. A. C. Leslie, hav- 
ing regard to the whole history of the matter, the refund was income 
derived by taxpayer as a woolgrower; per Mr. F. C. Bock, having 
regard to the Wool (Reserve Prices) Fund Act constituting the trust 
account from which the amount was paid, it was part of the proceeds 
of taxpayer’s business of a woolgrower (5 C.T.B.R. (N.S.) Case 93). 


In the course of his reasons Mr. J. L. Burke, Chairman of Board 
No. 1, said: ‘‘ As the case was argued, the issue before the Board is to 
determine the character of the refund of the contributory charge in 
the hands of the taxpayer and in this task the judgment of the Privy 
Council in Federal Commissioner of Taxation v. Squatting Investment 
Co. Ltd. (1954), 5 A.L.T.R. 664, affords considerable assistance. In 
that case it was held that the taxpayer company’s share of an interim 
distribution made pursuant to s. 7 of the Wool Realization (Distribu- 
tion of Profits) Act 1948 constituted part of the assessable income of 
the company under s. 25 of the Income Tax Assessment Act 1936-1949, 
it being an additional payment voluntarily made for wool supplied 
for appraisement under the compulsory war-time marketing arrange- 
ments or, if the compulsory acquisition could properly be described 
as a sale, a voluntary addition made by the Commonwealth to the 
purchase price of the wool. Now whilst the refunds under the Wool 
(Reserve Prices) Fund Act 1950 cannot, for obvious reasons, be 
described as additional payments (voluntary or otherwise) for the 
sale of the taxpayer’s wool, certain observations of their Lordships 
are, in my opinion, in point.’’ 

[The Chairman quoted the passage from Ritchie’s Case, 84 
C.L.R., at p. 580, which the Privy Council quoted in the Squatting 
Investment Case, 88 C.L.R., at pp. 425-426, 5 A.I.T.R., at pp. 672-673, 
and continued :] 

** And at 88 C.L.R., p. 432, their Lordships proceeded :— 


‘The respondents were in business as wool suppliers at all 
material times, and the payment was made to them, not because 
of any personal qualities, but because they, among others, sup- 
plied participating wool. They supplied the wool in the course of 
their trade and this further payment was made to them because 
they supplied it. In the present case the respondents were still 
trading when the payment was made. It was in their hands a 
trade receipt of an income nature.’ 


‘Can the refund of the wool contributory charge received by 
the taxpayer during the year of income be truly described, in the 
words of the Privy Council, as ‘a trade receipt of an income nature’? 
The seven and one-quarter per cent contributory charge was levied 
specifically for the purpose of establishing a scheme of reserve prices 
for wool (see s. 7 of the Contributory Charge Acts). The Wool (Re- 
serve Prices) Fund Act 1950 endorsed the purpose of the statutory 
contribution but legislated for a refund in toto of the charge should 
the Reserve Prices Plan not be in operation by 30 September 1951. 
Now the primary purpose of the charge was a trade purpose and had 
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the purpose been realised the charge would have operated as a con- 
tribution towards a scheme of reserve prices thought by some, at 
least, to be for the benefit of the industry. Had the scheme been 
implemented, it seems clear that, apart from indirect benefits to the 
trade, refunds from time to time of the original contribution would 
have been made to the original contributors (including the taxpayer) 
under the revolving fund plan. In the events which happened the 
total contribution was refunded pursuant to s. 5 of the Wool (Reserve 
Prices) Fund Act 1950 and, having regard to the trade purpose for 
which the charge was levied, I am of opinion that the amount of £891 
represented, in the hands of the taxpayer, a trade receipt of an income 
nature. As pointed out by the Commissioner’s representative at the 
hearing, the regulations made pursuant to s. 6 of the Fund Act and 
which govern the payment of the refund in the case of death, dissolu- 
tion of partnership and like cases (see paragraph 7 of these reasons) 
direct the refund to be made on the basis that it represented ‘part of 
the proceeds of a sale of wool...made at the time the amount of 
charge became payable’. Similar provisions existed in the Wool 
Realization (Distribution of Profits) Act 1948 and in the Squatting 
Investment Case approving Ritchie’s Case, due weight was given to 
the analogy adopted by the statute, ‘viz., the proceeds of a sale of the 
wool’. In the present case the nature of the refund does not permit 
of it being described as analogous to the proceeds of the sale of the 
taxpayer’s wool, but the analogy adopted in the regulations is, in my 
view, perfectly consistent with the refund being described as a ‘trade 
receipt of an income nature’. For the foregoing reasons I would 
confirm the Commissioner’s decision on the objection.’’ 


TAX RELIEF 


*‘If we act only for ourselves, to neglect the study of history is 
not prudent; if we are entrusted with the care of others, it is not 
just.’’ (Dr. Johnson’s Rasselas.) 


** *Necessity’ is the plea for every infringement of human free- 


9? 


dom. It is the argument of tyrants; it is the creed of slaves. 
(William Pitt.) 


Samuel Butler said that few of the radicals he knew had good 
digestions. He concluded that the healthy stomach is nothing if not 
conservative. As a radical with a poor digestion, the present writer 
is uncertain whether his radicalism was the cause of his treacherous 
mga or whether a naturally poor digestion engendered his radical 
ideas. 


‘«... If thou art rich, thou’rt poor; 
For, like an ass whose back with ingots bows, 
Thou bear’st thy heavy riches but a journey, 
And death unloads thee.’’ (Measure for Measure.) 
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SOURCE OF DIVIDEND INCOME 


In December 1938 Placer paid an interim dividend (No. 11) 
which was declared out of its profits of year ending 30 April 1939 and 
was declared to be appropriated wholly and exclusively out of divi- 
dends received from Bulolo, Rutherglen and Gold Dumps. The direc- 
tors’ annual report, published on 24 October 1939, reported the 
appropriation thus made for payment of dividend No. 11. On 


30 October 1939 the directors passed a resolution to the effect that all 
income (including dividends from Rutherglen and Gold Dumps), 
other than dividends from Bulolo, should be appropriated as a re- 
serve to be applied in reduction of property inspection expenses. At 
the annual general meeting on 16 November 1939 the company re- 
solved that the appropriation of dividend No. 11 be not adopted, but 
that such dividend be appropriated wholly and exclusively out of 
Bulolo dividend receipts. It was claimed that dividend No. 11 and 
dividend No. 12, which had been declared payable in June 1939 
wholly and exclusively out of Bulolo dividend receipts, were both 
exempt under s. 53 (a), as having been paid wholly and exclusively 
out of ‘‘income derived from sources outside Australia’’. Held, (i) 
there being no reason why specific profits might not be appropriated 
before the close of an accounting period for the payment of specified 
dividends, the original appropriation for payment of dividend No. 11 
must be given its full effect so that the subsequent resolutions could 
not operate ex post facto and accordingly dividend No. 11 could not 
be treated as falling within s. 53 (a); (ii) the place from which 
Placer’s dividends from Bulolo were derived was the place where its 
shares in Bulolo were located and where the rights to which they 
gave rise could be enforced and as those shares were on Bulolo’s Aus- 
tralian register, the direct or immediate source of Placer’s income 
therefrom was Australia and accordingly neither dividend No. 11 nor 
No. 12 had been paid by Placer out of ‘‘income derived from sources 
outside Australia’ in terms of s. 53 (a) (C. of T. (N.S.W.) v. Free- 
man (1956), 6 A.I.T.R. (in preparation) ). 





6 READY SHORTLY—“CUNNINGHAM’S TAXATION LAWS 2 
OF N.Z.”—4th EDITION 
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‘‘In support of his contention on this point, counsel for the tax- 
payer relied upon the decision in Nathan v. Federal Commissioner of 
Taxation (1918), 25 C.L.R. 183. We take that case to be authority 
for the proposition that, as a ‘practical, hard matter of fact’—what- 
ever that expression may mean—though not as a matter of ‘legal 
concept’, the place where a company earns its profits may be said to 
be the source from which a taxpayer, entitled by way of dividend— 
and upon such conditions as the articles of the company may pre- 
scribe—to participate in the company’s profits, derives his dividend 
receipts. Further, we understand the case to decide that the ex- 
pressions ‘sources’ in s. 10 and ‘source’ in s. 14 (b) of the Income 
Tax Assessment Act 1915-1916 (Commonwealth), were at least wide 
enough to include this notion. The views expressed were founded 
upon an examination of the Act and were thought to receive con- 
siderable support from the reasoning underlying the decision in 
Gilbertson v. Fergusson (1881), 7 Q.B.D. 562; 1.T.C. 501—a case 
now overruled and ‘happily laid at rest’ (see Canadian Eagle Oil Co. 
Ltd. v. The King, [1946] A.C. 119; 27 T.C. 205, and Inland Revenue 
Commissioners v. Reid’s Trustees, [1949] A.C. 361; 30 T.C. 431. We 
should have thought that in Nathan’s Case the source of the appel- 
lant’s dividend receipts was irrelevant notwithstanding the definition 
of ‘incomeefrom property’ and the provisions of s. 10 of the Common- 
wealth Act as it then stood. For whatever limitations arose from the 
reference to the source or sources of a person’s income as a criterion 
of liability to tax, in the case of dividends the liability to tax was 
made to depend, not upon the source of the shareholder’s dividend 
income but, exceptionally, it may be said, upon the source or sources 
from which the company in question derived its profits. The question 
whether the legislative power extended sufficiently far to authorise 
the imposition of tax upon non-resident shareholders where a com- 
pany’s profits had been earned in Australia was a separate and 
distinct question and did not affect the construction of s. 14 (b) of 
the Act. The views expressed in Nathan’s Case have, however, been 
acted upon on more than one occasion. (Murray v. F.C. of T. (1921), 
29 C.L.R. 134; Studebaker Corporation of Australasia Limited v. 
C. of T. (N.S.W.) (1921), 29 C.L.R. 225, and Dickson v. C. of T. 
(N.S.W.) (1925), 36 C.L.R. 489.) 

‘But we do not understand Nathan’s Case to decide that the 
locality where a company derives the profits from which it pays 
dividends must be regarded exclusively as the source of a share- 
holder’s dividend receipts. If it does, it is, it seems to us, in conflict 
with the reasoning in such cases as Canadian Eagle Oil Co. Ltd. v. 
The King, [1946] A.C. 119; 27 T.C. 205, and Inland Revenue Comrs. 
v. Reid’s Trustees, [1949] A.C. 361; 30 T.C. 431. The latter case was 
decided on the basis that dividends declared by a South African 
company and transmitted to a shareholder resident in the United 
Kingdom were ‘income arising from possessions out of the United 
Kingdom’. And we can see no reason why, if dividend income can be 
said to arise from the shares in respect of which the dividends have 
been paid, the shares themselves should not be regarded as the 
immediate source of the dividends. Such shares, although intangible 
property, may be said to have a location and there is no reason in 
principle why the place where they are located and where the rights 
to which they give rise may be enforced should not be regarded as 
the place from which the shareholders’ dividends are derived. In the 
present case it is clear that those shares of Placer which were regis- 
tered on Bulolo’s Australian register were situated in Australia 
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(Brassard v. Smith, [1925] A.C. 371; Rex v. Williams, [1942] A.C. 
541; [1942] 2 All E.R. 95, and Treasury of Ontario v. Blonde, [1947] 
A.C. 24). They constituted items of property situated in Australia 
and Placer’s right to receive dividends in respect of them sprang 
directly from their ownership. In these circumstances we are of the 
opinion that it is proper to regard the place where they were located 
as the direct or immediate source of the relevant dividend payments, 
even if Nathan’s Case requires the conclusion that the place where 
Bulolo earned its profits should, perhaps paradoxically, be regarded 
as their indirect or ultimate source. The use of the expression in s. 10 
of the Income Tax Assessment Act 1915-1916 (Commonwealth )— 
‘derived directly or indirectly ...from sources within Australia’— 
was not overlooked in Nathan’s Case. The words ‘directly or in- 
directly’ were said to be of great importance and may furnish some 
ground for drawing a distinction between an immediate source on 
the one hand and an ultimate source on the other. We see nothing 
inconsistent with this conclusion in the reasoning of the Judicial 
Committee in Liquidator, Rhodesia Metals Ltd. (in liquidation) v. 
C. of T., [1940] A.C. 774; [1940] 3 All E.R. 422, nor anything unreal 
in the view that the same income may be derived from a number of 
territorial ‘sources’ (see C. of T. (N.S.W.) v. Meeks (1915), 19 
C.L.R. 568; Dickson v. C. of T. (N.S.W.) (1925), 36 C.L.R. 489, and 
C. of T. (N.S.W.) v. Hillsdon Watts Ltd. (1937), 57 C.L.R. 36; 
1 A.I.T.R. 42).”’ 


SOURCE OF DIVIDEND—WHERE SHARES ARE REGISTERED 
ON A BRANCH REGISTER 


in Brassard v. Smith, [1925] A.C. 371, a banking company, with 
a head office at Montreal in the Province of Quebec, had power to 
maintain in any province a registry office at which alone shares held 
by residents in that province were to be registered and could validly 
be transferred. In the above case, deceased resided at Halifax in the 
Province of Nova Scotia, and died there, owning shares registered at 
an office of the company at Halifax under the above statutory power. 
Under the Quebee Succession Duty Act duty was imposed upon ‘‘pro- 
perty actually situated within the provinee.’’ The Privy Council held 
that, as the ownership of the shares could be dealt with only in Nova 
Seotia, they were not property situated in Quebec, and a claim for 
Quebec succession duty could not be maintained. 


So also, shares in a company incorporated in Ontario, which 
were recorded in the name of a foreigner domiciled in the State of 
Michigan, who died there, were held by the Privy Council to be liable 
to succession duty in Ontario (Erie Beach Co. v. A.-G. for Ontario, 
[1930] A.C. 161). 


In R. v. Williams, [1942] A.C. 541, testator died in 1934 resident 
and domiciled in Buffalo, in the State of New York, the owner of 
10,200 shares in Lake Shore Mines Ltd., a company incorporated 
under the Companies Act of Ontario. The certificates representing 
these shares were at the date of death of the testator in Buffalo and 
had been endorsed in blank by the testator. Lake Shore Mines Ltd. 
had an office in Toronto, Ontario, and another in Buffalo, where share- 
holders might have their shares registered and transferred. The 
Treasurer of Ontario contended that these shares were property 
situate in Ontario passing on the death and were subject to succession 
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duty. Held, by the Privy Council: (i) the share certificates, though 
under seal, were not specialties; (ii) the existence in Buffalo, at the 
date of death, of certificates in the name of testator, endorsed by him 
in blank, must be decisive. They were documents of title situate in 
Buffalo and marketable there and a transferee was capable of being 
registered as holder there without performing any act in Ontario. 
On the testator’s death his legal personal representatives in the State 
of New York became the lawful holders of the certificates and entitled 
to deal with them there. There was, therefore, no liability to succession 
duty in Ontario. 

If there are two places where shares can be effectively transferred, 
one within and one without the jurisdiction in which it is suggested 
that the shares are situated, a selection of one of the alternative 
places as the situs of the shares should be made on rational grounds. 
Thus, where shares, which had not been endorsed in blank or other- 
wise, in two companies incorporated in Canada and which could be 
transferred in New York or Toronto, Ontario, were owned by a 
testator who died domiciled in Massachusetts, where the share certifi- 
cates were, New York was the place at which in the ordinary course 
of business the shares would be dealt with by the registered owner 
(Treasurer of Ontario v. Blonde, [1947] A.C. 24). 

In view of the decision in I.R. Comrs. v. Reid’s Trustees, [1949] 
1 All E.R. 354, and other decisions of the House of Lords, it is clear 
that the immediate source of a dividend is the shareholding; and 
having in view the above-cited decisions of the Privy Council, the 
present writer has contended that a share is situated in the country 
where the shares are registered. These contentions were referred to 
in the following passage from the judgment of Centlivres, C.J., in 
Boyd v. I.R. Comr. (1951), 17 S. Af. T.C. 366: The evidence of title 
to the shares from which the appellant derives his dividend is either 
the register of shareholders which is in the Union or the branch 
register in London, which is deemed by s. 35 of Act 46 of 1926 to be 
part of the register in the Union. The shares are therefore located in 
the Union. See Brassard v. Smith & Others, [1925] A.C. 371, at 
p. 376; Erie Beach Co. v. A.-G. for Ontario, [1930] A.C. 161, at 
p. 168; Rex v. Williams, [1942] A.C. 541, at p. 559; and Treasurer of 
Ontario v. Blonde, [1947] A.C. 24. The dividend is derived, there- 
fore, from property which is within the Union; consequently, the 
source of the dividend is in the Union. 

‘Gunn, after referring to a number of cases in the House of Lords 
and the Privy Council, seems to me to sum up the law correctly in 
para. [549A], 3rd Edition, Commonwealth Income Tax Law and 
Practice, as follows: ‘It is clear ...that (a) the immediate source of a 
dividend is the shareholding, and (b) a share is situated in the 
country where the shares are registered, i.e., where the shares can be 
effectively dealt with. It follows that in so far as Nathan’s Case... 
decided that the dividends were, in fact, derived from a source within 
Australia (because the profits of the companies were derived from 
Australian sources), the decision is inconsistent with the later de- 
cisions of the House of Lords and the Privy Council cited above, and 
is incorrect’. 

‘*T assume that the learned author meant by the above statement 
that, in so far as Nathan’s Case may be interpreted to lay down the 
general proposition he refers to, it is wrong.’’ 

The problem came before the Appellate Division of the Supreme 
Court of the Union in Lamb v. I.R. Comr. (1954), 20 S. Af. T.C. 1. 
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Taxpayer, who resided in Johannesburg, was the owner of stock in 
the N. Company, which carried on business and had its head office in 
Northern Rhodesia, but had its registered office in London, where it 
was incorporated. Taxpayer’s holding of stock in the N. Company 
was registered in the dominion register of the company in Johannes- 
burg. The problem to be solved was—was the stock situated in London 
or Johannesburg? The source of the dividends on such stock was, 
in accordance with the above proposition, the stockholding, and if, 
therefore, the stock was situated in London, the dividends were not 
derived from a source within the Union, and are not liable to South 
African super tax. 


The answer to the question turned on the relevant provisions of 
the U.K. Companies Act 1948. Under s. 110 (1) of that Act, the 
company is required to keep a register of its members. By s. 110 (2), 
it is provided that the register shall be kept at the registered office of 
the company, or, in the case of a company registered in England, at 
some place not outside England. 


Section 119 (1) of the U.K. Act provides as follows :— 


‘*A company having a share capital whose objects comprise the 
transaction of business in any part of His Majesty’s dominions out- 
side Great Britain, the Channel Islands or the Isle of Man may 
cause to be kept in any such part of His Majesty’s dominions in 
which it transacts business a branch register of members resident in 
that part (in this Act called a ‘dominion register’).’’ 

Section 120 provides as follows :— 

**(1) A dominion register shall be deemed to be part of the 

company’s register of members (in this section called the 
‘principal register’). 

**(2) It shall be kept in the same manner in which the prin- 

cipal register is by this Act required to be kept.... 


**(3) The company shall— 

(a) transmit to its registered office a copy of every 
entry in its dominion register as soon as may be 
after the entry is made; and 

(6) cause to be kept at the place where the company’s 
principal register is kept, a duplicate of its 
dominion register duly entered up from time to 
time. 

Every such duplicate shall for all purposes of this Act 
be deemed to be part of the principal register. 


Subject to the provisions of this section with respect to 
the duplicate register, the shares registered in a dominion 
register shall be distinguished from the shares registered 
in the principal register, and no transaction with respect 
to any shares registered in a dominion register shall dur- 
ing the continuation of that registration, be registered in 
any other register.’’ 

The Appellate Division unanimously held that the dividends had 
not been derived from a source within the Union, and, consequently, 
were not assessable. F 

Centlivres, C.J., held that, as the dominion register in which 
taxpayer’s holding of stock was registered was deemed by s. 120 (1), 
supra, to be part of the principal register of the company, the stock 
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held by taxpayer was located in London, where that principal register 
was maintained, and the dividends were, consequently, derived from 
property which was in London. 


Schreiner, A.J., held that, while by the provisions of s. 120 (4), 
supra, changes of registration of taxpayer’s stock could only be 
effected in the dominion register in Johannesburg so long as his stock 
units were registered in that register, the need for permanence and 
stability in the determination of the source of any income made it 
necessary to impute to the Legislature an intention to determine the 
location of such stock, and the source of dividends derived from it, 
by the permanent domicile of the stock, that is the place of the 
principal register in London. 

The N.S.W. Companies Act 1936 contains a provision comparable 
with s. 120 (1) of the U.K. Act of 1948, namely s. 87 (1), which 
reads: ‘‘A branch register as defined in s. 86 (1) shall be deemed to 
be part of the company’s register of members (in this section called 
‘the principal register’).’’ 

The Companies Acts of the other States of the Commonwealth, 
except Western Australia, contain comparable provisions. 


Furthermore, the Australian Acts, other than the Western Aus- 
tralian Act, contain provisions similar to s. 120 (4) of the U.K. Act 
of 1948. 

With the greatest respect, the decision of the South African 
Supreme Court is considered to be incorrect. Section 120 (4) of the 
U.K. Act expressly states that ‘‘no transaction with respect to any 
shares registered in a dominion branch register shall during the con- 
tinuation of that registration, be registered in any other register.’’ 
In effect, while shares are registered in a branch register, in that 
place alone can the shares be effectively dealt with. It follows that 
the shares are situated in the country where the branch register is 
kept. This proposition does not appear to be affected by s. 120 (1), 
which deems the dominion branch register to be part of the principal 
register. Various ‘‘deemed’’ parts of a whole may be, nevertheless, 
situated in different localities. As regards the judgment of Schreiner, 
A.J., whatever virtues ‘‘permanence and stability’’ may possess, they 
eannot, with respect, produce a result which differs from the de- 
cisions of the Privy Council, namely, that a share is situated in the 
country where the shares are registered, i.e., where the shares can be 
effectively dealt with. Moreover, there is nothing transient in placing 
the shares in a branch register in the country where the shareholder 
resides; it is their natural and rational ‘‘home.’’ Even if currency 
regulations, etc., permit the shareholder to remove the shares to 
another register, it may be at best a leap from the fire into the frying 
pan; at worst.... 


APPROPRIATION OF PROFITS FOR PAYMENT OF 
DIVIDENDS THEREOUT WHOLLY AND EXCLUSIVELY 


Taxpayer, a resident of New South Wales, held shares on the 
Australian register of Placer Development Ltd. He claimed that 
dividends paid to him in Sydney on such shares in each of the years 
ended 30 June 1937, 1938 and 1939 were exempt under s. 53 of the 
Income Tax (Management) Act 1936. Placer, a company incorporated 
in British Columbia and with its head office and principal register in 
Vancouver, maintained an office in Sydney, where it kept a branch 


Supplement to The Australian Accountant—May 1956 





May 1956 CURRENT TAXATION 159 





register. Placer was not an operating company; it held shares in a 
number of companies, including Bulolo Gold Dredging Ltd. (which 
did not carry on business in or derive income from sources in Aus- 
tralia) and two companies known as Rutherglen Gold Dumps Ltd. 
and Gold Dumps (Proprietary) Ltd. The latter two companies were 
incorporated in New South Wales and both carried on mining activi- 
ties in Australia and derived income from sources in Australia; they 
were the only such companies in which Placer held shares. The major 
part of Placer’s gross income was dividend income from Bulolo; but 
it also received relatively small dividends from Rutherglen. Placer’s 
shares in Bulolo were on that company’s Australian register and divi- 
dends thereon were paid and received in Sydney. 


With the exception of dividends paid by Placer during year 
ended 30 June 1939, there was no resolution by Placer appropriating 
any particular part of its income for the payment of dividends to its 
shareholders. The practice was for the directors of Bulolo to meet in 
San Francisco for the purpose of declaring interim dividends and, 
when the business of that meeting was terminated, for the directors 
of Placer to meet immediately for the purpose of declaring interim 
dividends in that company. Both dividends were declared payable on 
the same date. Bulolo paid Placer the amount payable on the shares 
held by Placer on Bulolo’s Australian register. Payment was made 
in Sydney by cheque. Placer paid the cheque to the credit of its 
general bank account in Sydney. On the same day Placer drew a 
cheque on its general account for the amount required for payment 
of dividends to its shareholders on its Australian register ; this cheque 
was deposited to the credit of a newly opened Dividend Account and 
the amount was then exhausted by cheques drawn on that account for 
payment of Placer’s interim dividend. 


Held, (i) (reversing the decision of McClemens,J.,on this point) the 
exemption under the opening words of s. 53 operated only in respect of 
dividends received from a company which neither carried on business 
in Australia nor derived income from sources in Australia, and Placer 
did derive through Rutherglen income from a source in Australia; 
(ii) the practice followed by Placer in declaring and paying dividends 
did not establish any appropriation by Placer of its dividends from 
Bulolo for the payment of its own dividends to its Australian share- 
holders and, accordingly, Placer’s dividends had not been ‘‘paid 
wholly and exclusively’’ out of income derived from sources outside 
Australia, namely, out of dividends received from Bulolo. 


Even though appropriation of specific profits for the payment of 
dividends might not necessarily have to be evidenced by a resolution 
of the company, it is necessary, in order to establish that dividends 
have been paid wholly and exclusively out of specific profits, to show 
that there has been a deliberate appropriation made for that pur- 
pose with the authority of the company (C. of T. (N.S.W.) v. Free- 
man (1956), 6 A.I.T.R (in preparation) ). 


REMOVAL EXPENSES OF EMPLOYEE 


Towards the end of the income year taxpayer accepted a higher 
paid position in Victoria. On a claim for a deduction of expenditure 
incurred in moving his household from K in New South Wales to M 
in Victoria—Held, disallowing the claim, (i) (Mr. F. C. Bock contra) 
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the expenditure was not incurred in the course of gaining his assess- 
able income from salary or wages, and (ii) it was in any event of a 
private or capital nature (5 C.T.B.R. (N.S.) Case 100). 


REMOVAL EXPENSES OF MINISTER OF RELIGION 


Taxpayer, a minister of religion, claimed a deduction of expendi- 
ture incurred by him in moving from his parish in Tasmania to one 
in Victoria. The governing body of the church to which he belonged 
had jurisdiction in both States. It was usual for the congregation of 
the new parish to pay the removal expenses of the incoming minister 
or, failing that, for the Home Mission Committee of the church to pay 
such expenses. In fact the taxpayer himself bore his own expenses. 
Held, even if taxpayer’s vocation or calling constituted the carrying 
on of a ‘‘business’’, the expenditure was of a capital nature and was 
therefore not deductible (5 C.T.B.R. (N.S.) Case 101). 

**Tt was forcefully argued that the expenses were incurred ‘in 
the course of’ gaining or producing assessable income on the basis 
that, as there was one governing body of the church for the two States 
concerned, the ‘business’ carried on was a continuing one or, assum- 
ably if, in the alternative, there was an employment, it was a “on- 
tinuing one. This argument is, also on the authorities, quite untenable, 
as on the facts of this ease the ‘business’ ceased in one State and was 
re-commenced in another, or, alternatively, the employment in one 
State ended and a new employment was entered upon in another, the 
payment of the stipend being the responsibility of two different com- 
mittees or congregations in the respective States. Payments such as 
those here in issue are quite different from those incurred by a clergy- 
man in moving about from place to place within his parish in the 
course of his ministerial duties.’’ Per Messrs. Fletcher and Antcliff. 


DEFAULT AMENDED ASSESSMENTS AND ONUS OF PROOF 


The trustee of a deceased medical practitioner objected against 
ten amended assessments for the years 1942-1951 and two original 
assessments for the years 1952-1953. The deceased had commenced the 
practice in July 1939. Following his death in October 1952, £20,000 
eash was found in a safe deposit box. After investigations, additional 
income totalling £20,000 over and above that originally assessed 
and/or returned was included in the twelve assessments under review. 
Evidence brought by the Commissioner disclosed that during and 
after January 1945 the deceased had entered both medical and finan- 
cial particulars regarding patients in large diagnosis books. The 
deceased compiled smaller books giving details of patients’ names 
and fees received and these were the basis on which his income tax 
returns were compiled. Details in the smaller books virtually 
coincided with the receipt books. But many items in the diagnosis 
books were habitually omitted from the smaller books; it was proved 
that patients’ cheques were cashed by deceased and not passed 
through his bank account. Former patients gave oral evidence that 
they had paid fees without obtaining receipts. No diagnosis books 
were found for the years 1942, 1943 and 1944 and no evidence con- 
cerning those years was brought by the Commissioner. Additional 
tax included in each of the ten amended assessments was equal to 
seventy-five per cent of the tax avoided; in the original assessment 
for 1952 it was fifty per cent and in that for 1953 it was ten per cent. 
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Held, (i) objections against the three amended assessments for 
1942, 1943 and 1944 allowed, as the Commissioner had not discharged 
the onus on him of proving the statutory prerequisites to the power 
to amend as specified in s. 170 (2); (ii) objections against the seven 
amended assessments for the years 1945-1951 disallowed, but addi- 
tional tax for the six years 1946-1951 reduced to fifty per cent of the 
tax avoided; (iii) objections against the two original assessments for 
1952 and 1953 disallowed (5 C.T.B.R. (N.S.) Case 106). The Com- 
missioner gave notice of appeal to the High Court from the decision 
in (i) above. 


INCOME FROM “THE WORKING OF A MINING PROPERTY” 


Taxpayer, a resident of N.S.W., was the holder of shares on the 
Australian register of Bulolo Gold Dredging Ltd., a company incor- 
porated outside Australia. Bulolo did not carry on business in or 
derive income from sources in Australia, its sole or predominant 
activity being the working of a gold-mining property in the Territory 
of New Guinea. Almost all of the company’s gross income repre- 
sented proceeds from sale of gold bullion won from its mining opera- 
tions in New Guinea. However, the dredge operating account for 
year ended 31 May 1937 included as sundry income relatively small 
amounts consisting of (a) tribute earnings, (b) a payment from 
another company for the right to work a claim belonging to Bulolo, 
and (c) a payment from another company for electricity supplied 
from Bulolo’s power-generating plant. The profit from the dredge 
operating account was carried into the profit and loss account, on 
which there was an opening credit balance brought down from the 
previous year. The same features were reproduced in the company’s 
accounts for the years 1938 and 1939. Dividends received by taxpayer 
from Bulolo were included in amended assessments for each of the 
years ended 30 June 1936, 1937 and 1938 under the Special Income 
Tax and Wages Tax (Management) Act 1937, and for the year 
ended 30 June 1939 under the Social Services Tax (Management) 
Act 1939 and Unemployment Relief Tax (Management) Act 1939. 
On appeal to the Supreme Court (N.S.W.), it was held that the 
relevant dividends were exempt in terms of s. 53 (f) and s. 16 (p) 
of the Income Tax (Management) Act 1936, as having been paid 
wholly and exclusively out of exempt income derived by Bulolo from 
the working of a gold-mining property in the Territory of New 
Guinea. On appeal by the Commissioner to the High Court—Held, in 
view of the amount of tax involved in each year, the Commissioner 
did not have an appeal as of right, and it was not a case where the 
Court should grant special leave to appeal; accordingly, the appeals 
should be dismissed as incompetent (Commissioner of Taxation 
(N.S.W.) v. Freeman (1956), 6 A.I.T.R., in preparation). 

In the course of its judgment the High Court (Full Court) made 
the following observations :— 

‘‘In disposing of these appeals the learned trial judge took a 
very broad view of the matter and one which may not have been 
justified upon the evidence. It appears—and his Honour was im- 
pressed by the fact—that the items of sundry income which are now 
in question represented but a very small proportion of the company’s 
total income. This circumstance, of course, is no justification for the 
conclusion that the dividends paid to the respondent in respect of 
the relevant years were paid wholly and exclusively out of exempt 
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income of the company. But it does not follow from the designation 
assigned to the items of sundry income in dispute that this con- 
clusion is, by any means, impossible. It is essentially a question of 
fact. The income received in respect of power sales is the larger 
item and it was established in evidence that the income was received 
in respect of the sale of what was referred to as surplus power. The 
company’s mining property is situated in a remote part of New 
Guinea and it appears, and was so found by the learned trial judge, 
that the provision of electrical energy for its mining undertaking 
was a vital necessity and that the installation of plant for this pur- 
pose was an integral part of the company’s mining undertaking. The 
Commissioner, on the other hand, asserts that the expression ‘surplus 
power’ is, in the circumstances of this case, a misnomer. It may be, 
it is said, that the plant, installed, as no doubt it was, with a view to 
the company’s future development, had a potential beyond the re- 
quirements of the company at that time, but it was unnecessary for 
the purpose of working the mining property that surplus power 
should have been generated. The facts on this aspect of the case are, 
however, exceedingly meagre. But it is clear from the form of the 
arrangement made with New Guinea Goldfields Limited that Bulolo 
was not engaged in operating an independent business of generating 
and supplying power to customers. At the relevant time it regarded 
the power so supplied as ‘surplus’ and it reserved the right to with- 
draw the supply at any time to fill its own requirements. It may 
well be that, if the facts were fully investigated, the conclusion might 
be reached that the production of surplus power was simply an 
incident in the generation of electrical power for the purposes of the 
company’s mining operations and, if this was so, we see no reason 
why income which it earned, merely as an incident of an activity 
directly undertaken for the working of its mining property, should 
not be regarded as income from the working of the mining property 
itself. However, it may be, as we have indicated, that the paucity of 
the evidence is insufficient to enable a positive conclusion, one way 
or the other, to be reached. Much the same kind of observations may 
be made concerning the payments received from Sunshine Gold 
Development Limited and, indeed, concerning the items of sundry 
income received by the company in the two income years following 
that which ended on 30 June 1937.”’ 


WHERE BUSINESS PURCHASED TO GAIN OCCUPANCY 
OF PREMISES 


Under contract of sale dated 27 June 1949, taxpayer company, 
which carried on business as furniture retailers, agreed to buy for 
£17,500 a cafe business with its goodwill, furniture and plant. The 
company required the premises for a retail shop. The price was 
allocated £11,000 to furniture, etc., and £6500 to goodwill. Delivery 
and possession were to be given and taken on 1 August 1949. Follow- 
ing negotiations, the owner of the premises, by an indenture dated 
1 August 1949, granted taxpayer company a five-year lease of a 
lesser part of the premises than that occupied by the vendor-lessee 
and for a rent higher than that payable by the vendor. The vendor- 
lessee was initially an assignee of a lease for a term of years which 
had expired in 1947 and thereafter he had stayed on and paid rental 
monthly to the landlord. On 2 August 1949 taxpayer company sold 
the furniture and plant at auction for £2350. The company claimed 
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(a) under s. 88(1) a deduction of £15,150, being the difference 
between the total price of £17,500 and the net proceeds of £2350 
realised on sale of the furniture and plant; or (b) a deduction of 
£8650, being the difference between the £11,000 allocated to furniture 
and plant and the net proceeds of £2350 therefrom, either as a loss or 
outgoing under s. 51 (1), or as a loss on the purchase and sale of 
trading stock, or under s. 52 as a loss incurred on property acquired 
for profit making. Held, objection disallowed (5 C.T.B.R. (N.S.) 
Case 108). 


The Board made the following points: (i) the amount of £8650 
was part of the total price, which was expenditure of a capital nature, 
so that no deduction was allowable under s. 51; (ii) there was no 
evidence that the furniture and plant was ever treated as trading 
stock; (iii) there was no evidence that the furniture and plant was 
acquired for profit-making by sale, so that the loss was not allowable 
under s. 52. 


OBTAINING BLUE METAL BY OPEN WORKING IS NOT 
“MINING” 


In its activity of obtaining blue metal, taxpayer company 
employed the method typical in the industry, viz., to expose the 
stone by removing overburden and then to drill and blast out the 
stone, which is then screened and crushed ready for loading and 
delivery to purchasers. The result is that the scene of the workings 
becomes an open pit of large and increasing area. The company 
claimed, for year ended 30 June 1952, that it was, within the mean- 
ing of s. 122, carrying on mining operations and had incurred 
expenditure of £75,813 of a capital nature on necessary plant and 
development of its mining property and it elected, under s. 122a, for 
an outright deduction of that expenditure. The amount of £75,813 
comprised expenditure on plant, on an amenities block for workmen, 
on an electricity sub-station for the supply of power for its work- 
ings, and on its office there and in buying office furniture. Held, the 
operations by opening workings for the extraction of blue metal were 
not ‘‘mining operations upon a mining property’’ within the mean- 
ing of s. 122 and, accordingly, Division 10 of the Act had no applica- 
tion to the company (N.S.W. Associated Blue Metal Quarries Ltd. v. 
F.C. of T. (1956), 6 A.I.T.R. (in preparation) ). 


The Court stated the following general proposition: Whilst the 
expression ‘‘mining operations’’ is nowadays ordinarily extended not 
only to underground working for minerals but also to surface excava- 
tions and open-cut workings for some substances, yet it is not 
ordinarily applied to open workings for some other substances the 
obtaining of which does not call up, by association, the idea of mining 
but rather that of quarrying. 


AMENDMENTS TO CORRECT “MISTAKE OF FACT” 


Where Commissioner deliberately ignores information disclosed by 
taxpayer.—In 3 C.T.B.R. (N.S.) Case 101, Board No. 1, in a majority 
decision (Mr. R. R. Gibson and A. C. Leslie; Mr. F. C. Bock dissent- 
ing) held that an amended assessment made upon a member of a 
partnership was authorised under s. 170 (3) as being made to correct 
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a ‘‘mistake of fact’’ arising out of the deliberate ignoring by the 
Department of information fully and truly disclosed in the partner- 
ship return. The argument accepted by the majority in Case 101 
was considered by Mr. R. A. Cotes, a member of Board No. 2, in 
5 C.T.B.R. (N.S.) Case 105, where the facts closely resembled those 
in the earlier case. Mr. Cotes expressed the view that where assump- 
tions are made as to a set of facts, deliberately without consideration 
of what those facts are and without reference to information avail- 
able in respect of those facts—where available information is deliber- 
ately ignored—it would be incorrect to say that those assumptions 
had been arrived at because of a ‘‘mistake’’ of fact. The decision of 
Board No. 2 upholding the taxpayer’s objection was, however, based 
on the ground that the Commissioner had failed to discharge the onus 
of proving that a ‘‘mistake of fact’’ had been made in the original 
assessment. 


During the year ended 30 June 1948 two partners, who carried 
on a retail business, purchased a dissimilar business, which they 
immediately discontinued, and they used the premises thereof for 
purposes related to their own business. Of the amount paid to the 
vendor, £1364 was charged in the partnership accounts as for good- 
will. The vendor did not assign any lease to the partners, but they 
in fact obtained the grant of a two-year lease direct from the head 
lessor. In the partnership return a deduction was claimed of a pro- 
portionate part of the sum of £1364. In April 1949 the Commissioner 
was at his request supplied with a copy of the lease agreement and 
with other relevant details. It was conceded that the partnership 
return, with the further information thus supplied, constituted full 
and true disclosure of all the material facts necessary for the partners’ 
assessments. In May 1949 notice of assessment was issued to taxpayer, 
one of the partners, assessing him on the figures disclosed in his 
personal return and which agreed with the distribution statement in 
the partnership return. In October 1950 an amended assessment was 
issued to reflect the disallowance of the proportionate part of the 
‘*premium’”’ claimed as a deduction in the partnership return. Tax- 
payer objected that the amended assessment was invalid by reason of 
s. 170 (3). The Commissioner called evidence which showed that the 
partnership return was not assessed until November 1949, i.e., six 
months after the issue of taxpayer’s original assessment. But no 
evidence was adduced to show upon what basis taxpayer’s original 
assessment had been made. Held, the Commissioner had failed to 
discharge the onus of proving that the amended assessment was 
authorised by s. 170 (3) (5 C.T.B.R. (N.S.) Case 105). 


The observations of Mr. Cotes as indicated above are contained in 
the following passage from his reasons :— 


“In F.C. of T. v. Hayden (1944), 3 A.I.T.R. 176, His Honour 
said (at p. 178): ‘A wrong supposition as to a fact is a mistake of 
fact. It may arise from ignorance, from misinformation, or from 
forgetfulness.’ It does not appear to me that, in making this state- 
ment, His Honour was referring to a mistake of fact as it would 
necessarily affect the operation of s. 170 (3), because it is obvious, 
for instance, that if the wrong supposition arose as a result of ‘mis- 
information’ there would not have been ‘a full and true disclosure of 
all the material facts’—which is a pre-requisite to the application of 
that subsection. But, in any event, it might well be that where a 
mistake is made because of ignorance as to a fact, that ignorance 
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would need to arise because of lack of availability of essential in- 
formation. It does not seem, therefore, that this passage of the judg- 
ment should necessarily be accepted as authority for the proposition 
that, where there has been ‘a full and true disclosure of all the 
material facts necessary for’ an assessment, the Commissioner can 
completely and deliberately ignore those facts for purposes of making 
an assessment, and later amend that assessment on the ground that 
he is thereby correcting a mistake of fact. 


‘*According to the Shorter Ozford English Dictionary (Third 
Edition) a ‘mistake’ is ‘a misconception of the meaning of something ; 
hence, an error or fault in theught or action’. Having this definition 
in mind, it seems to me that where information as to a set of facts is 
available and, after reference to that information, a misinterpretation 
of those facts (as distinct from the law to be applied to those facts) 
occurs, it might well be that that misinterpretation should be said to 
have arisen because of a ‘mistake’ of fact. But, without in any way 
attempting to give an exhaustive definition of what constitutes a 
mistake of fact, it seems to me that where conclusions are drawn or 
assumptions are made as to a set of facts, deliberately without con- 
sideration of what those facts are and without reference to informa- 
tion available in respect of those facts—where available information 
is deliberately ignored—it would be incorrect to say that those con- 
oa or assumptions had been arrived at because of a ‘mistake’ of 

act. 


**It seems to me, therefore, that to give proper effect to the re- 
quirements of s. 170 (3)—particularly having regard to the opening 
words of the subsection—a ‘mistake of fact’ should not be held to 
have occurred unless it be shown that a misunderstanding of a set of 
facts, or an inadvertent mis-statement of fact, had arisen after 
reference to the information which had been made available in 
respect of those facts. This reference might be made directly by the 
officer concerned or indirectly, by his having access to and applying 
conclusions of fact drawn by another officer after reference to the 
information. 


‘Applying this reasoning to the circumstances of this case, I 
find it difficult to subscribe to the view that, in the making of the 
first assessment of the taxable income of the taxpayer, a mistake of 
fact was involved and it follows that I have equal difficulty in sub- 
scribing to the view that the amended assessment—the assessment 
against which the objection was lodged—was made to correct a mis- 
take of fact. However, having said this much and partly in deference 
to the majority decision of Board of Review No. 1 in 3 C.T.B.R. 
(N.S.) Case 101, I prefer to base my decision upon another, although 
(to me) less attractive, line of thought.’’ 


FINES FOR BREACH OF LAW 


A ecartage contractor adopted a deliberate policy of overloading 
his vehicles, carrying prohibited goods and over-width of loads on 
vehicles, in order to gain more income. He was fined frequently for 
such breaches of the law. On a claim for 2. deduction of the fines— 
Held, the expenditure on the fines was not incurred in gaining the 
assessable income and it was of a private nature, so that no deduction 
was allowable (5 C.T.B.R. (N.S.) Case 102). 
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DEATH TERMINATES EXEMPTION FROM TAX OF 
ALIMONY 


By a consent order made contemporaneously with the decree 
absolute dissolving the marriage of taxpayer and her former husband, 
taxpayer was entitled to permanent alimony during her lifetime. It 
was a term of the order that certain income-producing assets of the 
former husband should stand charged with the payment of the 
alimony. The former husband having died, his trustees continued to 
pay the amounts required by the order. On a claim by taxpayer that 
amounts paid to her by the trustees were exempt under s. 23 (1). 
Held, the amounts were not exempt as (per Messrs. J. L. Burke and 
F. C. Bock) they were not received ‘‘from her husband or former 
husband’’ within the terms of s. 23 (1), and (per Mr. A. C. Leslie) 
death had divested the former husband of his assets, including those 
charged with the payment of alimony, so that the proviso to s. 23 (1) 
applied to deny the exemption (5 C.T.B.R. (N.S.) Case 109). 


‘‘T should have thought that, without more, the death of the 
husband would have the effect of terminating the exemption under 
s. 23 (1)—-see Sampson v. Sampson (1945), 70 C.L.R. 576, at p. 584. 
Here, however, there is more. Certain assets in the husband’s estate 
are charged with the payment of the alimony and the amounts neces- 
sary to pay the alimony are therefore a charge against the estate on 
which no tax is payable by the trustees. In the widow’s hands these 
sums are clearly income from property—Gatehouse v. F.C. of T. 


(1935), 52 C.L.R. 316—and, unless exempt under some provision of 
the Act, she must pay tax on them. Whatever may have been the 
position in the husband’s lifetime, it is clear that death has divested 
him of his assets, including those charged with the payment of 
alimony, and it follows that the proviso to s. 23 (1) applies and the 
payments are no longer exempt income.’’ Per Mr. A. C. Leslie. 


EXPENDITURE TO AVOID LOSS OF STORAGE AND 
DUMPING GROUND f 


Taxpayer company imported and sold motor cars, which were 
taken from the ship in cases and dumped for unpacking on nearby 
land, being part of a larger area held by a third party under licence 
from a Harbour Trust. The third party fell into arrears with his 
rent, whereupon the company, to protect its dumping ground, bought 
from him for £3475 certain buildings valued at £800 on the part of 
the land not hitherto used by the company, but on condition that he 
transfer to the company his licence to the whole area. The Harbour 
Trust consented to the transfer subject to a condition that the build- 
ings on the site should become property of the Trust on termination 
of the licence. The licence, which was granted to the company in 
June 1952 for a period expiring on 31 December 1952, stated that it 
conferred no right to any renewal. It was, however, renewed for the 
calendar year 1953. The company claimed a deduction under s. 51 
of the sum of £3475 paid by it to the third party. Held, the expendi- 
ture was of a capital nature, a deduction of which is prohibited by 
s. 51 (5 C.T.B.R. (N.S.) Case 108). 
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PENNIES FROM HEAVEN 


A Deputy Commissioner of Taxation has issued a ‘‘ Final Notice’’ 
to ‘‘The Exor. in the Estate of Blank,’’ calling on the executor to pay 
a stated sum and threatening court proceedings unless the amount be 
paid within fourteen days. 

The printed notice of demand goes on to say :— 


‘‘Replies to the questions set out in the space provided below are 
required within fourteen days unless payment in full is made within 
that time. 


1. Name and address of 
your present employer 


2. Your present weekly wage or 
salary, including overtime £ 


3. The number of your dependants 
Signature of taxpayer 


It is presumed that the information called for in the above 
quoted extract is required to enable the Deputy Commissioner to 
garnish the addressee’s salary if default in payment continues. 


The request must be intended for the deceased, as his estate is 
liable to pay the tax; the executor is only liable in his representative 
capacity. Moreover, it is impossible for the executor to supply in- 
formation as to the deceased’s present employer, if any. 


Applying the maxim that one must always speak well of the dead, 
the belief is expressed that the deceased is not being distressed by 
sulphur fumes. One of the outstanding joys of his new home is that 
he will never be pestered again by either ‘‘publicans’’ (as in olden 
times they used to call the tax-gatherers) or sinners. As a fellow poet 
has put it :— 

‘‘Fear no more the heat o’ the sun, 

Nor the furious winter’s rages; 

Thou thy worldly task hast done, 
Home art gone, and ta’en thy wages.”’ 

As any attempt to garnish those wages would be frustrated, it is 
respectfully suggested that the above questionnaire be deleted from 
future demand notices to deceased estates. 


RETIRING ALLOWANCE PAID BY SOLE TRADER TO 
EMPLOYEE TRANSFERRING TO COMPANY ACQUIRING 
BUSINESS 


For twenty-two years taxpayer was employed by his father who 
carried on business as a sole trader. Ultimately his father appointed 
-him manager. He at all times received regular weekly wages ranging 
from £450 in 1943 to £700 in 1946. In addition, for each of the four 
years 1943 to 1946, his father paid him a substantial bonus ranging 
from £1000 to £2000. The bonus was paid purely voluntarily and 
without any reference to taxpayer. In January 1947 the father’s 
business was converted from sole proprietorship to a company of 
which taxpayer was appointed a director and general manager. In 
June 1947 taxpayer was handed by his father a cheque for £1400. 
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Taxpayer swore that when his father gave him the cheque his father 
had said that it was a retiring allowance following the cessation of his 
business as a sole trader. The taxpayer was corroborated by evidence 
from his father. More than three years, but less than six years, after 
tax became payable under taxpayer’s original assessment, in which 
five per cent only of the sum of £1400 was treated as assessable under 
s. 26 (d) in terms of taxpayer’s return, the Commissioner amended 
the assessment to include the whole £1400 under s. 26 (e). The Com- 
missioner contended (1) that the amount ‘was in fact a ‘‘bonus’’ 
assessable under s. 26 (e), and (2) that it was not paid ‘‘in con- 
sequence of’’ taxpayer’s retirement from his father’s employment. 
Held, allowing taxpayer’s objection, (1) even if the sum could be 
truly described as a bonus, it might none the less be a gratuity within 
the terms of s. 26 (d), and (2) there was no evidence to support any 
assumption that the sum would have been paid if there had been no 
retirement by taxpayer from his employment; there was in fact pay- 
ment of a lump sum gratuity and a retirement from employment and 
such sum was paid in consequence of that retirement (5 C.T.B.R. 
(N.S.) Case 95). 


TRAVELLING EXPENSES OF EMPLOYEE TO AND FROM 
WORK 


An employee claimed a deduction of £43 to cover petrol and ex- 
penses for the daily return journey by his own car from K, where he 


lived, to P, a rail centre. From P he travelled by train to and from L, 
where he worked as a foreman builder. His employer made him a 
fare allowance of £24 to cover the return train journey from P to L; 
he returned the latter amount as assessable income and the Com- 
missioner allowed a deduction of an equal amount, but he refused any 
deduction in respect of travel between K and P. Held, although the 
purpose of the expenditure was the derivation of assessable income, 
the expenditure itself was of a private nature and was therefore not 
deductible (5 C.T.B.R. (N.S.) Case 100). 


TAX RELIEF 


Members of the Federal Parliament might drink a toast to the 
members of the Committee who revised their salaries. It is suggested 
that the toast be coupled with the last verse of the last chapter of the 
last Book of Kings, which reads :— 


‘*And his allowance was a continual allowance 
given him of the King, a daily rate for every day, 
all the days of his life.’’ 


*‘T haven’t a penny to bless myself with.’’ It was an ancient 
custom to make the sign of the cross over the first penny earned on 
any day. The English Puritans killed this custom. 


It is better to suffer wrong than to do it, and happier to be 
sometimes cheated than not to trust. 
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1956-1957 COMPANY RATES OF TAX 


The Income Tax and Social Services Contribution (Companies) 
Act 1956* fixes the rates of tax payable by companies for the financial 
year 1956-1957 in respect of income derived during year of income 
ending 30 June 1956, or substituted accounting period. The rates 
are one shilling higher all round than the rates payable in respect of 
income derived during the preceding year of income. The new rates 
may be summarised : 


Public Companies. 


RESIDENT COMPANIES 
On the first £5000 of taxable income, the rate is 7s. in the £. 
On the excess of the taxable income over £5000, the rate is 8s. in 
the £. 


Non-RESIDENT COMPANIES 

(a) On so much of the taxable income consisting of dividends 
as does not exceed £5000, the rate is 6s. in the £. 

(b) On so much of the taxable income not consisting of divi- 
dends as does not exceed the amount (if any) by which 
the taxable income consisting of dividends is less than 
£5000, the rate is 7s. in the £. 

(ec) On the part of the taxable income to which neither (a) nor 
(b) applies the rate is 8s. in the £. 


Private Companies (whether resident or non-resident). 
On the first £5000 of taxable income the rate is 5s. in the £. 
On the excess of the taxable income over £5000, the rate is 
7s. in the £. 
The rate of tax payable on undistributed profits under 
Division 7 of Part III of the Assessment Act remains at 
10s. in the £. 


Co-operative and Non-Profit Companies. 


Co-operative companies as defined in Division 9 of the Assess- 
ment Act and non-profit companies as defined in the Rates Act are 
liable for tax as follows :— 





* At the time of going to press this Act had not been assented to. 
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On the first £5000 of taxable income 6s. in the &. 

On the excess of taxable income over £5000 8s. in the £. 

If the taxable income of a non-profit company does not exceed 
£104, it is not liable for any tax; where the taxable income exceeds 
£104 but does not exceed £228, the maximum tax payable by it is 
eleven-twentieths of the amount by which the taxable income exceeds 


£104. 


Life Assurance Companies. 

The mutual income of life assurance companies and the taxable 
income of mutual life assurance companies is taxed at the rate of 5s. 
on the first £5000 and 7s. on the excess. 


Interest paid by company to non-resident. 


For every £1 of interest in respect of which a company is liable 
under s. 125 (1) of the Assessment Act, the rate is 8s. in the £. 


DEPRECIATION FOR PRIMARY PRODUCERS 


Extension of Special 20% Allowance.—Following the announcement 
by the Prime Minister in the course of his recent review of the Aus- 
tralian economy that the 20 per cent special depreciation allowance to 
primary producers would be extended for three years, s. 574a of the 
Principal Act has been amended by the Assessment Act 1956 (No. 
* of 1956). 

The special depreciation allowance applies to the cost of plant, 
machinery and equipment (other than passenger motor vehicles) 
used wholly and exclusively for the purposes of agricultural or pas- 
toral pursuits and to certain structural improvements situated on 
land used for those purposes. 

In effect, one-fifth of the cost of these assets is deducted from in- 
come of the year in which the plant is installed or the improvement 
is constructed and one-fifth is deducted in each of the next succeed- 
ing four years. 

This special deduction applied to plant installed and improve- 
ments constructed in the period commencing on 1 July 1951, and 
ending on 30 June 1956. In the case of improvements, however, the 
deduction is allowable if construction has been commenced in the 
specified period, and is completed by 30 June 1957. 

The Amending Act continues the special deduction for plant 

installed and improvements constructed during the period com- 
mencing on 1 July 1956 and ending on 30 June 1959. The deduction 
is also to be allowed, if improvements are commenced in that period 
and completed by 30 June 1960. 
Housing Limit raised to £2750.—When the special allowance was 
introduced five years ago, £2,000 was specified as the maximum 
amount on which twenty per cent depreciation was allowable on 
housing for each employee, tenant or share-farmer. Expenditure on 
housing in excess of £2,000 was subject to depreciation at normal 
rates. 

The Amending Act raises the maximum from £2,000 to £2,750, 
and the new maximum will apply where the erection of housing is 
commenced after 30 June 1956, subject, of course, to the completion 
date 30 June 1960, as mentioned above. 





* At the time of going to press this Act had not been assented to. 
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EXEMPTION OF URANIUM MINING INCOME 


In 1952, an exemption was provided for income derived from 
the working of a mining property in Australia, Papua or New 
Guinea for the purpose of obtaining uranium-ore. That exemption, 
as originally provided, was to operate until 1960. 

By Act No. 62 of 1955, the exemption was expanded to include 
income from the treatment of the ore for the purpose of recovering 
concentrates, if the treatment was carried out by the company or 
syndicate or individual who mined the ore. 

When introducing the Assessment Bill 1956, the Treasurer ex- 
plained that in recent months, it had become evident that some three 
or more years must elapse before treatment plant will be in effective 
operation in this country. At the very earliest, treatment plant for 
the recovery of uraniam concentrate is not expected to develop into a 
profit-making undertaking before 1959. 

In these circumstances, the Government decided that the period 
of the exemption would need to be extended, if it is to be of real value 
in encouraging investment of capital in the industry. 

Accordingly, the exemption is being extended for a period of 
five years, that is, until the end of the income year 1964-65. 


SALE OF LIVESTOCK TO WIFE FOR INADEQUATE CONSID- 
ERATION 


In 4 C.T.B.R. (N.S.) Cases 113 and 114, both decided in August 
1954, Board No. 3 and Board No. 2 respectively, and each by major- 
ity held that a disposal of trading stock only (live stock in the instant 
eases) was capable of falling within the terms of s. 36 (1) as it 
stood prior to the 1952 amendment when it read: 

**Subject to this section, where the whole or any part of the as- 
sets of a business carried on by a taxpayer is dispos2d of by sale or 
otherwise howsoever, whether for the purpose of putting an end to 
the business or any part thereof or not, and the assets disposed of in- 
elude any property being trading stock, standing or growing crops or 
crop-stools, or trees which have been planted and tended for the pur- 
pose of sale, the value of that property shall be included in his assess- 
able income, and any person acquiring that property shall be deemed 
to have purchased it at the amount of that value’’. 

In a decision given in December 1955, Board No. 1 dealt with a 
somewhat different problem to those that were before the other 
Boards, but its views as to the scope of old,s. 36 (1), appear to differ 
from those that prevailed with Board No. 3 in Case 113, supra, which 
is subject to an appeal to the High Court. The main activity of tax- 
payer’s grazing business was wool growing. The business was 
carried on on three separate properties one of which he held on lease 
until his wife purchased it in 1950. To enable her to stock the pro- 
perty, he sold to his wife the 1500 sheep in wool depastured there 
and consisting of 600 old ewes, 700 five year olds mixed and 200 
three to four year olds mixed. The price agreed was 19s. 10d. per 
head being the average cost of his sheep on hand at the date of sale 
on 5 August 1950. He did not sell anything but the sheep to his wife. 
The sheep were shorn later in August, and the net proceeds received 
by his wife were £4143, from which she paid him the purchase price 
of £1462. Applying s. 36 (1) of the 1936-1951 Act, the Commissioner 
assessed the value of the sheep disposed of at £4 10s. per head, and 
included the resulting sum of £6750 as assessable income. Taxpayer 
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admitted that the price of 19s. 10d. per head was less than the true 
value of the sheep at the date of sale. At the review of taxpayer’s ob- 
jection, no evidence was adduced directed to establishing that the 
sale was one for the purpose of putting an end to part of the grazing 
business carried on by taxpayer. The Commissioner conceded that 
there was a bona fide sale of the sheep, but argued that on the evi- 
dence, the sale was one outside the ordinary course of taxpayer’s 
business and that therefore it fell within s. 36 (1). Counsel for the 
taxpayer admitted that the sale was a disposition of trading stock 
for less than its true value, but argued that the proceeds were assess- 
able under the general provisions of the Act, and that s. 36 (1) had no 
application ; he argued that the legislative history of s. 36 showed that 
it was designed to catch capital transactions, dispositions of trading 
stock in the course of a sale of a business (or a part thereof) as a 
going concern, or sales for the purpose of winding up a business and 
that it did not apply to a sale of trading stock simpliciter. Held, 
allowing the objection, the actual amount received fell to be assesed 
under the general provisions of the Act and s. 36 (1) had no appli- 
cation, (5 C.T.B.R. (N.S.) Case 125). 

‘‘With regard to the test which the Commissioner’s represen- 
tative sought to set up for the purpose of determining the cireum- 
stances in which the particular provisions should operate, it is 
perhaps pertinent to observe that s. 36 in its present form is specifi- 
cally expressed to relate to a disposition ‘by sale, gift, or otherwise of 
property being trading stock, ...’ where the ‘disposal was not in the 
ordinary course of carrying on that business’. The Commissioner’s 
representative sought comfort in the present wording of the section 
and argued that the Board could derive assistance in interpreting 
s. 36 as it stood in the 1936-1951 Act, from the words used by the 
legislature in the amended provision. But as I indicated at the hear- 
ing, I think it would be dangerous and against accepted practice to 
interpret a provision by having regard to the choice of language 
used by the legislature in a subsequent enactment. The amendment 
to s. 36 followed the decision of the High Court in F.C. of T. v. Wade 
(1951), 84 C.L.R. 105; 5 A.L.T.R. 214; and Rose v. F.C. of T. (1951), 
84 C.L.R. 118; 5 A.I.T.R. 197 and the decision of the Board of Re- 
view in 1 C.T.B.R. (N.S.) Case 54, and it is obvious that the section 
has been tightened up. The provision is now expressed to relate to 
dispositions of ‘property being trading stock’, whereas in its original 
form, the section was directed at a disposition of ‘the whole or any 
part of the assets of a business carried on by a taxpayer’, where ‘the 
assets disposed of include any property being trading stock’. The 
phrase in the old section, ‘whether for the purpose of putting an end 
to the business or any part thereof or not’, appearing in the section 
prior to amendment obviously has played an important part in deter- 
mining the judicial interpretation of the old provision but in the 
section in its present form, this phrase is abandoned, and in its 
stead we find the dispositions caught by the new provision described 
as disposals made ‘not in ordinary course of carrying on that business’. 
Now whilst it is true that the majority of the Court in Wade’s Case 
described the decision of the Court in Farnsworth v. F.C. of T. 
(1949), 78 C.L.R. 504; 4 A.I.T.R. 258, as being to the effect ‘that the 
section had no application to the regular disposal of trading stock 
in the ordinary course of carrying on a business’. I do not think it 
follows from the decision in either of the cases quoted that s. 36 as it 
stood prior to amendment should be held to apply to every disposi- 
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tion of trading stock which because of some peculiar cireumstance can 
be described as a sale not in the ordinary course of carrying on the 
business’’: per Mr. J. L. Burke. 


AMENDED ASSESSMENTS TO DISALLOW SINKING FUND 
DEDUCTIONS WRONGLY ALLOWED FOR GOODWILL 
PAYMENTS 


Taxpayer company carried on business as retail butchers. During 
year ended 30 June 1948 it purchased the goodwill and plant of two 
separate businesses, and during the year ended 30 June 1949 it 
similarly purchased two more businesses. In all four instances com- 
pletion of the agreements was subject to the company obtaining a 
three-year lease of the relevant premises. The respective leases were 
in fact obtained by the company by grant from the owners of the 
premises and not by assignment from any vendor. With its 1948 
return the company supplied copies of the two relevant agreements 
for sale and of the two lease agreements; with its 1949 return it 
supplied copies of the agreements for sale of the two businesses pur- 
chased in that year. In both returns the company claimed and was 
allowed sinking fund deductions under ‘s. 88 (1) in respect of so 
much of each purchase price as was specified for goodwill. In its 
1950, 1951 and 1952 returns appropriate claims were made and 
allowed for a proportionate part of the balances of the amounts paid 
for goodwill of the relevant businesses. Within three years of the 
dates on which tax became payable under the original assessments 
the Commissioner issued amended assessments for 1949, 1950, 1951 
and 1952 to disallow the sinking fund deductions which had originally 
been allowed. The taxpayer objected that the amended assessments 
were not authorised by s. 170 (3). Before the Board the Commissioner 
conceded that the company had in all years made full and true dis- 
closure and conceded also that neither the 1948 assessment nor the 
1949 assessment (insofar as a s. 88 (1) deduction had been allowed 
in respect of amounts paid for goodwill of the two businesses pur- 
chased in the 1949 year) could be validly amended. The Commis- 
sioner, however, claimed that the amendments made to correct the 
allowance of a sinking fund deduction in each of the years succeeding 
that in which the purchase price was paid were authorised by 
s. 170 (3) as being made to correct mistakes of fact arising out of the 
fact that the assessors in those years had, in accordance with depart- 
mental routine, supposed that the initial claims for s. 88 (1) deduc- 
tions had been correctly allowed and, on that assumption, they 
confined themselves to checking the arithmetical calculations of the 
company’s subsequent claims. Held, by adopting the decisions made 
when the initial claims were allowed for 1948 and 1949, the assessors 
of the returns for succeeding years had perpetuated the original mis- 
takes of law and they did not themselves make any mistake of fact 
and, accordingly, the amended assessments were invalid (5 C.T.B.R. 
(N.S.) Case 104). 

In his reasons the Chairman, Mr. J. L. Burke, said :— 

**Tt seems to me that the Commissioner was quite correct in re- 
garding the original mistakes as mistakes of law—mistakes due to a 
faulty interpretation of the third limb of the definition of ‘premium’ 
appearing in s. 83 (1)—see Phillips v. Federal Commissioner of Taxa- 
tion (1947), 75 C.L.R. 332, and Great Western Railway Co. v. Bater, 
[1922] 2 A.C. 1, at p. 12. And although the allowance of deductions 
of the proportionate parts of the purchase price of the goodwill in 
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assessments for years of income subsequent to the year of purchase 
only involved arithmetical calculation on the part of the assessors and 
checkers handling the particular returns, as one assessor put it after 
the ‘principle’ had been established, nevertheless I think that these 
assessors, in following what had been determined in the first year of 
claim, made mistakes the nature of which can only be determined by 
the nature of the original mistakes. I do not think it is possible to 
describe these subsequent mistakes as mistakes of fact merely because 
the assessors, accepting what had been done before, confined them- 
selves to arithmetical calculation and did not independently consider 
whether the original payments represented ‘premiums’ within the 
meaning of the Act. It is, in this regard, important to observe that 
s. 88 provides for a deduction in respect of any premium paid by a 
taxpayer and that a proportionate part of the amount of that pre- 
mium, arrived at by distributing that amount proportionately over 
the period of the lease unexpired at the date when the premium was 
paid, shall be an allowable deduction, and the form of the provision 
readily explains why the assessors, after the ‘principle’ had been 
established in the first year of claim, did not find it necessary to go 
back to the original documents and themselves make an independent 
decision as to whether the original payment constituted a ‘premium’ 
for the purposes of the Act. Assessors and checkers alike have con- 
sistently acted on the footing that they had no duty to go beyond the 
arithmetical check which each embarked upon and, as I have said, 
the reason for this is obvious. So far then as these assessors and 
checkers were concerned, they did all that was required of them; 
their assessing processes disclose no mistake at all and to find the 
error one is forced back to the error of law which arose when the 
several claims were first made. In my opinion the Commissioner has 
failed to establish that the mistakes which were made and which he 
sought to correct were mistakes of fact. In the view I take the mistakes 
were mistakes of law and the amendment of the assessments in ques- 
tion is precluded by the terms of s. 170 (3).’’ 


COSTS OF DEFENDING ACTION FOR EJECTMENT FROM 
BUSINESS PREMISES 


Taxpayer occupied business premises under a weekly tenancy. A 
notice to quit served by the landlord upon the taxpayer pursuant to 
the Landlord and Tenant (Amendment) Act 1948-1949, expired in 
January 1952 without taxpayer having vacated. Taxpayer defended 
the subsequent action for ejectment which came on for hearing in 
August 1952. The landlord was adjudged entitled to possession but 
issue of the warrant for possession was postponed until August 1953. 
Taxpayer claimed a deduction of legal expenses incurred in defend- 
ing the action for ejectment. Held, the expenditure was of a capital 
nature as it was directed towards the obtaining of an advantage in 
the form of a ‘‘statutory tenancy’’ protecting him from dispossession 
until the issue to the landlord of a warrant (5 C.T.B.R. (N.S.) Case 
111). 


COMMISSIONER’S REFUSAL TO ACT ON NOTICE OF ELEC- 
TION LODGED OUT OF TIME 
On 2 March 1954, taxpayer, a primary producer, was assessed on 
his return made as a sole trader for the year ended 30 June 1953. No 
objection was lodged against the assessment in which the rate of tax 
was calculated by applying the averaging provisions. In June 1954, 


Supplement to The Australian Accountant—June 1956 





JUNE 1956 CuRRENT TAXATION 175 





an amended return was lodged disclosing that taxpayer had taken his 
wife into partnership as from 18 March 1953. In a covering letter, 
taxpayer gave notice of his election under s. 158a to withdraw from 
the averaging provisions commencing with the year ended 30 June 
1953. The Commissioner admitted the partnership as claimed and 
amended taxpayer’s assessment, but he refused to accept for the year 
ended 30 June 1953 taxpayer’s election to withdraw from the aver- 
aging provisions. Taxpayer’s objection was disallowed by the Com- 
missioner for the reasons that (a) the objection was invalid in that 
the amended assessment did not in respect of the ‘‘particular’’ objec- 
ted to—the Commissioner’s refusal to act on the notice of election— 
impose any fresh liability or increase an existing liability as compared 
with the original assessment and (b) the notice of election was lodged 
out of time. 


Held, confirming the Commissioner’s decision, (i) the right of 
election could not be revived by objection to the amended assessment, 
and (ii) having failed to elect within the prescribed time, taxpayer 
could not revive that right by lodging an amended return (5 
C.T.B.R. (N.S.) Case 117). 


WHAT AMOUNTS TO SURRENDER OF LEASE 


The grant by the lessor of a new lease to a third person, with 
the assent of the lessee, operates as a surrender of the old lease, pro- 
vided that the old lessee gives up possession to the new lessee at or 
about the time of the grant of the new lease: Wallis v. Hands, [1893] 
2 Ch. 75. 

The above proposition was applied by Board No. 3 in the follow- 
ing decision :— 

Taxpayer conducted a private hotel which she occupied as a 
tenant at £10 per week. On 18 February 1952 the Commonwealth 
Government, being the landlord, advised her that as from 1 January 
1952 her rent had been increased to £25 per week, payable monthly 
in advance. The letter of advice set other specific conditions as to 
the tenancy and required her to sign an acknowledgment of tenancy. 
Taxpayer replied that it was impossible for her to carry on at the 
increased rental; she continued to remit rent at the old rate of £10 
per week, but the Commonwealth continued to demand the new rental. 
Early in April 1952 she referred a prospective purchaser to the 
Department of the Interior to ascertain for himself the conditions of 
rent, etc., if he should buy her business. The purchaser decided to 
buy and on 8 April taxpayer signed a paper at the Department re- 
questing its permission to transfer her tenancy to the purchaser; the 
latter at the same time also signed a paper requesting the transfer of 
the tenancy to him as from 10 April and agreeing to abide by the 
Department’s conditions of tenancy. On 9 April, when in fact she 
vacated the premises, the Department advised that the transfer was 
approved subject to her paying all arrears and the sums were paid 
by taxpayer on 10 April. The Department’s letter of advice to the 
purchaser repeated the conditions given to taxpayer on 18 February, 
but included two new conditions. The contract of sale included a 
printed Clause 7 that the vendor would assign to the purchaser the 
tenancy and obtain the landlord’s consent thereto; by a type-written 
Clause 20 the vendor agreed to secure for the purchaser a satisfactory 
tenancy from the Commonwealth. Of the total price of £4200 the 
Commissioner assessed £2000 as a premium. Held, allowing an objec- 
tion, the purchaser’s tenancy was a materially different one from 
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that of the taxpayer and it was a new tenancy; accordingly, tax- 
payer’s prior tenancy must have been surrendered to the landlord by 
operation of law, so that there was no assignment of it to the pur- 
chaser (5 C.T.B.R. (N.S.) Case 107). 


SOCIETIES FOR ENCOURAGEMENT OF ATHLETIC GAMES 


The objects of taxpayer club include the encouragement of ama- 
teur sport in all its branches, affording to members the privileges of 
club facilities and rooms and affiliation with the controlling bodies 
of any branch of amateur sport. Membership is open to men who, in 
the opinion of the committee, are bona fide amateur sportsmen. 
Twelve bodies controlling amateur sports were affiliated with the 
club and none of the twelve controlled sports other than those in 
which human beings are the sole participants. The rules did not pro- 
hibit affiliation to the club of bodies controlling amateur equestrian 
sports. The club did not itself conduct sports meetings and it was 
not its practice to give financial support to amateur sporting associ- 
ations although it had on occasions made donations to Empire and 
Olympic Games appeals. On a claim that the club’s investment in- 
come was exempt under s. 23 (qg) (iii) Held, the main object of the 
club was of a social nature, and it was not established for the encour- 
agement or promotion of athletic games or sports in which human 
beings are the sole participants; accordingly, the exemption claimed 
did not apply (5 C.T.B.R. (N.S.) Case 118). 


WHAT CONSTITUTES A “PERMANENT ESTABLISHMENT” 


Taxpayer company, incorporated .and resident in the United 
Kingdom, claimed that profit derived by it in connexion with the sale 
in Australia of one particular class of goods was exempt from Aus- 
tralian tax because, contrary to the Commissioner’s contention, it was 
not engaged in trade or business in Australia through a permanent 
establishment in Australia within the terms of Article III of the 
Double Taxation Agreement with the United Kingdom. By agree- 
ments made in 1937, taxpayer had appointed a Victorian and a 
N.S.W. company its Australian distributors within defined terri- 
tories on terms that taxpayer should fix the prices at which the dis- 
tributors would sell the goods they purchased from taxpayer, and 
that they should maintain adequate stocks for supplying customers. 
These agreements remained in force in 1948. In 1946, the N.S.W. 
company became a wholly owned subsidiary of taxpayer. In 1942, 
taxpayer ceased exporting the goods from the U.K. to the distribu- 
tors; instead it made arrangements whereby the goods were available 
from an Australian manufacturing company. The original share- 
holders in the manufacturing company (formed in 1935), were four 
competitors of taxpayer; under appropriate agreements, the share- 
holders were each entitled to a quota of the manufacturing company’s 
output, and their separate quotas bore their separate trade-marks. 
In 1942, taxpayer acquired a 10 per cent non-voting shareholding 
under an agreement which entitled it to a quota equal to 10 per cent 
of the manufacturing company’s output. Taxpayer appointed as its 
nominee to the board of the manufacturing company one, X, who was 
also a director of the N.S.W. distributing company. The manner of 
dealing with goods from the manufacturing company was compli- 
cated: Having advised its shareholders of its estimated future pro- 
duction for some months ahead, the manufacturing company re- 
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quested advance monthly orders from each shareholder up to its 
maximum quota. In the case of taxpayer, the information was con- 
veyed to the N.S.W. distributing company (which at the relevant 
time, was also a subsidiary of taxpayer). The N.S.W. company 
placed orders direct with the manufacturing company together with 
advices as to whom the goods were to be consigned. The manufactur- 
ing company despatched the goods, and sent advice notes to the con- 
signees, the N.S.W. company, and to taxpayer in the U.K. The 
manufacturing company sent no invoices to the N.S.W. company, the 
invoices going direct to taxpayer in the U.K. Taxpayer in the U.K. 
then settled the price the N.S.W. company should pay for the goods; 
upon receipt of the taxpayer’s invoices, the N.S.W. company paid 
the price to another Australian company associated with taxpayer 
which in turn paid the manufacturing company and accounted to 
taxpayer for the balance. Taxpayer also fixed the prices charged by 
the N.S.W. company to the public. The N.S.W. company kept stocks 
of goods in its warehouse, but only for its own purposes and not for 
the taxpayer. On objection by taxpayer to an assessment for the sub- 
stituted accounting period ended 30 April 1948. Held, allowing the ob- 
jection, taxpayer was not engaged in trade or business in Australia 
through a permanent establishment situated therein (5 C.T.B.R. 
(N.S.) Case 110). 

The Commissioner has given notice of appeal to the High Court. 


DIVIDEND PAID BY INTERPOSED COMPANY OUT OF DIVI- 
DEND EXEMPT UNDER SECTION 44 (2) (b) (i) 


Section 44 (2) provides that the assessable income of a share- 
holder shall not include dividends paid wholly and exclusively out of 
one or more of the items specified in paragraph (b) of s. 44 (2), in- 
eluding (i) the amount of the income derived by a company which is 
exempt from income tax by reason of s. 23a. 

Section 44 (2)(b)(i) does not, however, deal with a case where 
a mining company pays a dividend out of s. 23a income to an inter- 
posed company and the second company, in turn, pays a dividend to 
its shareholders out of that exempt dividend. The Deputy Commis- 
sioner of Taxation, Central Office, Melbourne, has issued a ruling to 
the effect that where a holding company receives a dividend which is 
exempt under s. 44 (2)(b)(i) and pays a dividend to a shareholder 
wholly and exclusively out of the net amount of dividend exempt 
under that provision, the shareholder will be exempted from tax on 
the dividend by reason of s. 44 (2) (c) (ii). 

The Deputy Commissioner refers to a dividend paid by the hold- 
ing company wholly and exclusively out of ‘‘the net amount of divi- 
dend’’ exempt under s. 44 (2)(b)(i). As applied to the instant case, 
the exemption under s. 44 (2)(c) (ii) is in respect of dividends paid 
by the holding company wholly and exclusively out of exempt divi- 
dends derived from the mining company less any losses or outgoings 
incurred in gaining or producng the exempt dividends. Hence, only 
the ‘‘net amount of dividend”’ is capable of tax-free distribution by 
the holding company. 

The Deputy Commissioner, in his ruling, pointed out that s. 
44 (2)(c)(ii) would not exempt a dividend in the hands of an indi- 
vidual shareholder if two or more companies were interposed be- 
tween that shareholder and the mining company which derived the 
profit exempt under s. 23a. 
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CONTRIBUTION TO SHIRE COUNCIL’S COST OF ROAD 
MAKING 


A sawmilling company claimed a deduction of £500 contributed 
by it towards the cost incurred by a shire council in converting an 
unmade bush track, on a public road reserve, into a first-class bitu- 
men-sealed highway. The public road passed the sawmill, and was 
used in the haulage of the company’s products; the unmade road 
was frequently unusable. Held, the company’s expenditure was of a 
capital nature (5 C.T.B.R. (N.S.) Case 114). 


DEDUCTION OF UNRECOUPED CAPITAL EXPENDITURE ON 
PROSPECTING OR MINING FOR PETROLEUM—POSSIBLE 
DEFECT IN SECTION 123A 


Paragraph [2459], pp. 897-899 of the Fourth Edition of Com- 
monwealth Income Tax Law and Practice, contains an example illus- 
trating the provisions of s. 123a. The following is a continuation of 
that example into income year ended 30 June 1953, and reveals a 
possible defect in that section. 


YEAR ENDED 30 JUNE 1953 


Capital expenditure: 
To 30 June 1952 SOE ee ee 
Additions year ended 30 June "1953. te: ae ae | oe ee 


£177,000 
Net assessable income: 
Year ended 30 June 1950 nim Hae tode sol.) wances (Ce Ee 
Teer ME Oe GUO SUE oe on cn £00. 449-390: 3) $e, ee 
———_ £92,000 
Year ended 30 June 1952: 
Aansmnable :dmoome: i 6)osis oie Hislartde 68 LO dk awitice “MAB ROO 
Outgoings 
Commonwealth — income tax paid i in Tespect of 
assessable income (see year ended 30 June 
1951) on O,49 JNU Salih 


£113,950 
Year ended 30 June 1953: 

Assessable income om dwecrebrimeised A%4 . £110,000 

Outgoings cite Ldieet ane Sin. Siri £10,000 
Commonwealth — income tax paid (Assume that 
tax on 1952 taxable income of £27,300 not 

paid during year ended 30 June 1953) .. Nil 
——_ 10,000 

100,000 


£213,950 


Net exempt income: 
Years ended 30 June 1950-1952 .. .. «2 «2 «2 «oe oe «os £5), 000 
Year ended 30 June 1953 .. Shae. eR a eat i. 


Unrecouped capital expenditure: 
Capital expenditure incurred prior to year of tax ended 
30 June 1954, as above .. ; £177,000 
Net assessable income derived prior to year ‘of income 
ended 30 June 1953, as above .. .. .. .. . £113,950 





Carried forward os! oo ce ‘ost Sei@ tat ese £299 000 
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Brought forward . «+ «+ £113,950 £177,000 
Less income in respect of which taxpayer is 
liable to pay Commonwealth income tax, be- 
ing taxable incomes of years ended 30 June: 
UR lks te oe - oe ob 1ST A 2) Oe 
BGK fwsital oasooms sklesaseen Jo oA SEO 
80,300 


£33,650 
Net exempt income derived during and prior to year of 
year of income ended 30 June 1953, as above .. .. 51,000 


84,650 


As defined by s. 123a (1) in tk ch te ae Re. ne) ote ame 


Assessment 
Assessable income imide ew edtldrat Pescrnat abldwstlieA tee 
Dy oc te 400) ae, 09, «94, 19° 019 e 4 09 ep ised ee, 2, 


£100,000 
Deiusiien wander «. 1800 (Oras! tis: lew a wila cus sare coin 
ane Gee ae STOR RY CP Fee £7,650 
RECONCILIATION 

Webel Gauiees GURGRINED cco cs se Ga es) ek ce See. oo oe ee ee 
Leese met quempt Ghote SU ee A ee Nw. «= 08 
£126,000 

Add Commonwealth income tax — on taxable income of 
year ended 30 June 1951 .. . cose BiNKoiagz7..54, CA 


Total of sums allowed as ‘‘unrecouped capital expenditure’’ .. £149, 350 


Allowances to taxpayer for agar iuiean ee 
1950 orien inet 2 abe ex cep cree eee 
1951 a Wipe miies teas ieee Mimic, cide | casio: dada alk ce 
1952 ve ee er ee ae cet on ie ot eee 
1953 ia ae (ee. 6% ne ae ae) en ew 
£149, - 50 


If the above is a correct illustration of the application of s. 123a, 
it will be seen that a deduction may be allowable of the full capital ex- 
penditure incurred prior to the year of tax (less net exempt income) 
and a deduction of all taxes paid in respect of petroleum income 
prior to such relevant year of income—in the above example, Com- 
monwealth income amounting to £23,350. 

In calculating ‘‘net assessable income’’, a deduction is allowed of 
‘fany taxes paid in respect of that assessable income’’. It is consid- 
ered that the passage quoted from the definition in s. 1234 (1) in- 
cludes Commonwealth income tax. It is true enough that Common- 
wealth income tax is paid on the taxable income and not on the assess- 
able income, but a tax calculated with reference to a part of the 
assessable income (i.e., the taxable income) is still a tax paid ‘‘in 
respect of that assessable income’’. Much the same language is used 
in s. 103 (1)—definition of ‘‘the distributable income’’—item 
(b) (iii) ; ‘‘taxes paid in a country other than Australia in respect of 
income derived by the company which is or was assessable income 
under this Act or the previous Act.’’ This definition receives the 
same interpretation as that now contended for in relation to ‘‘net 
assessable income’’. The position is considered to be the same in re- 
spect of State income tax (if restored) and any ex-Australian taxes 
paid ‘‘in respect of’’ assessable income under the Commonwealth 
Act. 


9? 
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A deduction is allowed under s. 1234 (2) of ‘‘unrecouped capi- 
tal expenditure’’. That term is defined as meaning the ‘‘amount re- 
maining after deducting from the total capital expenditure incurred 
by the taxpayer prior to the year of tax... 

(i) the total of the net assessable income derived by the taxpayer 
prior to the year of income (except income in respect of 
which the taxpayer has paid or is liable to pay tax under 
this Act) ; and 

(ii) the net exempt income derived prior to and during the 
year of income’’ 

In the above example, it has been assumed that the tazable in- 
comes derived prior to the relevant year of income represent ‘‘income 
in respect of which the taxpayer has paid or is liable to pay tax 
under this Act’’, vide item (i) above. Another possible solution is to 
throw the word ‘‘income’’ in the ‘‘exception’’ clause back to ‘‘net 
assessable income’’ but this interpretation would only cast the result 
still further away from the ideal solution. 

Such ideal solution would be achieved by amending s. 123a as 
we fo 

(a) At the end of the definition of ‘‘net assessable income’’, the 
following words should be added :— 
‘‘other than taxes paid under this Act’’. 

(b) The following words should be substituted for those in 
brackets appearing in the definition of ‘‘unrecouped capi- 
tal expenditure’’:— ‘‘(except the sum of the taxable in- 
comes derived by the taxpayer from the sale of petroleum 
and its products during the years of income prior to the 
year of income)’’. 

If these amendments were made, the assessment for year of in- 

come ended 30 June 1953, would be as follows :— 
Capital expenditure 


To 30 June 1952 .. ie ee ane ea 
Additions for year ended 30 ‘June 1953 "Se +6 ce ae aa 


£177,000 


Net assessable income 
1950 ahotkey <i Seorreet «ei bentpeesxe? dig do wwitesbals GRR 
1951 “es am garnnens Gee 
1952 (assessable income, £49, 000 less outgoings, £3 ,700) eee, 


137,300 
on eee re ee ae eee 


£237,300 


Unrecouped capital expenditure 
Capital expenditure as above .. .. «£177,000 
Net assessable income derived prior to year ‘of income 
ended 30 June 1953 .. . “a . £137,300 
Less sum of taxable incomes derived during 
years of income prior to year of income 
ended 30 June 1953 
1950 
1951 
1952 oe 
—— 80,300 
—— 57,000 


120,000 


Carried forward ie okies! Cue! a oe. ey com” eee 
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Brought forward So Tala Baritre . £120,000 
Less net exempt income prior to and during ive of income ended 
30 June 1953 aos Bieirys os wy Sel ey ite, ERED 


£69,000 


Assessment 
Assessable income se ee OW Se pe Ue DR, GRC. CRA Lee 
Less 
Outgoings .. i Oe ie as Ae ke a ee 


Deduction under s. 1234 (2) WSS Jeon bb eyo 
——-_ 79,000 


£31,000 


RECONCILIATION 


Capital allowances received 
1950 ast te ikki ai eke. ata Maleches at vane 


pee © Se Kr REO Ae PIV EO LAY SPO BiuOw So TS aa 
mee << BO Speniodemgh Gb Ippon ty ees ed og: UG oR 
ERs: rsccuxcateuasiiod ebaisbewd cheeses cand'ws te. iD 


Equals the oar, ar, £177,000, less net rer income, 
£51,000 . a ke .. «- £126,000 


Total assessable ——? less —— 
1950 opt es ge mernee secs watinic SA 


1951 nt bored Aa ceeal Weentidbiaie «106 ans) tains ott a See 
1952 ce. ih oe ae ee «oe! he Os ae Jee a ace ae ne 
1953 oes eee Tee” ft Ee te Sy Se Ast Sa Se Ge ee 


£237,300 
Less capital allowances as above .. .. .. «.. «+ «+ «+ «+ 126,000 


£111,300 


Taxable incomes 
1950 ie peeate: we fed? £200 Biitenle he Se. Bl hia Nil 
1951 Pe Oa PE ee ee er ra ae ar ae ae 
1952 6 ee SOC Awe Wh ee 7 ee ek me, aut ae pan ae 
1953 Part FE GS a SE HL ey Of, VOR 


£111,300 


PAYMENTS BY FARMER TO CHILDREN UNDER 16 YEARS 


Taxpayer, a wheat and wool grower, was unable because of ill- 
ness to work during the 1951-52 harvest period. His elder son, aged 
14 years, worked continuously on the property from December 1950; 
he and a younger son, aged 12 years, were both capable tractor 
drivers and they both worked each driving a tractor throughout the 
December-January harvest period. The younger boy also worked 
after the harvest during the rest of the income year after school and 
on week-ends. In June 1952, taxpayer paid the elder boy £500 as 
wages which the Commissioner allowed, but he disallowed the sum of 
£200 paid to the younger boy. In addition, stated quantities of wheat 
and wool were consigned in the respective son’s names. The Commis- 
sioner included the proceeds of £506 and £513 as income of taxpayer 
who claimed on objection that similar amounts should be allowed as 
deductions along with the £200 wages paid to the younger son. Held, 
(a) if the £200 paid to the younger son had been paid to a non- 
relative it would have been allowable under s. 51, but having regard 
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to s. 65, only £150 should be allowed; (b) the sums of 
£506 and £513 were paid on a paternal rather than on a business basis, 
and accordingly were not allowable under s. 51(1) (5 C.T.B.R. 
(N.S.) Case 116). 


COMPENSATION FOR CANCELLATION OF ONE OF SEVERAL 
AGENCIES 


In addition to his business as a wholesaler of lingerie, taxpayer 
sold on commission under several agency agreements. One such 
agency obtained in 1940, was cancelled by the principal as from 1 
June 1947, following one month’s notice given as required under the 
terms of taxpayer’s appointment. Taxpayer threatened legal action 
for breach of contract and outstanding commission, but on 23 June 
1947, he acknowledged that no commission was owing to him; on the 
same date T, a director of the principal, confirmed a private agree- 
ment that he would have taxpayer re-appointed if he (T) succeeded 
(as he did) in buying out one of the shareholders. On 22 March 1948, 
a deed of release was entered into between taxpayer, the principal 
and T, whereunder the principal paid taxpayer £1,750, ‘‘as a re- 
tiring allowance in respect of his right of renewal of the said agency 
agreement in settlement of all claims which (taxpayer) may have 
against (the principal and T) and in full satisfaction and discharge 
of all claims (the taxpayer) may have against (the principal and 
T)’’. At the same time, the principal entered into an agreement 
with a proprietary company to which taxpayer had transferred his 
business to supply it over a period of five years with goods to the 
value of £20,000. Throughout the twelve months of negotiation cul- 
minating in execution of the deed of release, the principal continued 
to supply taxpayer with goods for his business as a wholesaler. On ob- 
jection against assessment of the sum of £1,750—Held, (Mr. F. C. 
Bock dissenting) the amount of £1,750 was assessable as an income re- 
eeipt (5 C.T.B.R. (N.S.) Case 115). 

‘‘In the present case, there was no question of the taxpayer 
ceasing to carry on his business as a result of the cancellation of the 
agency in question nor of any substantial interference with the 
structure of his business. This particular agency was perhaps the 
most important of a number held by the taxpayer, but when seen in 
its proper perspective, the agencies held by the taxpayer constitu- 
ted but an adjunct to the principal business of the taxpayer which 
was that of a wholesaler. The cancellation of the agency agreement 
did not result in the taxpayer being cut off from a source of supply 
of manufactured goods—in point of fact, the taxpayer shortly after 
the cancellation of the agency received large stocks of goods in short 
supply from S Pty. Ltd., and thereafter continued purchasing from 
his former principal. However the matter is viewed, I think it is 
proper to regard as normal incidents in the taxpayer’s business the 
cancellation of the agency agreement and the subsequent adjustment 
of business relations between the parties’’: per Mr. J. L. Burke. 


SALE OF CROPS 


When sale made.—Taxpayer sold two Highland farms, possession to 
be taken by the purchaser on Whitsunday (15 May 1950). One of the 
conditions of the bargain was that the purchaser should take over at 
a valuation to be determined by arbitration, ‘‘white crops immedi- 
ately before harvest’’. These crops were duly valued and harvested, 
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and in December 1950, taxpayer received £5,500 from the purchaser. 
Taxpayer was assessed on the footing that this sum fell to be 
included as a receipt in computing his profits for accounting period 
ended 31 May 1950, ie., that the sale took place on Whitsunday 
1950. Held: upholding taxpayer’s claim, on the true construction of 
the bargain, the sale of the crop took place ‘‘immediately before 
harvest’’ (i.e. during the following accounting period ended 31 May 
1951), and not on Whitsunday 1950 (Gunn v. I. R. Comrs. (1955), 36 
T.C. 93). 


EXEMPTION OF EMPLOYERS’ ASSOCIATIONS 


Section 23 (f) of the Income Tax Assessment Act exempts: ‘‘the 
income of a trade union and the income of an association of employers 
or employees registered under any Act or State Act, or under any 
law in force in a Territory being part of the Commonwealth relating 
to the settlement of industrial disputes.’’ 

A federation of employers which was not registered under any 
Act relating to the settlement of industrial disputes claimed exemp- 
tion under s. 23 (f) as being a trade union. Held, disallowing the 
claim, although in industrial legislation the term ‘‘trade union’’ has 
a technical legal meaning embracing appropriate associations of em- 
ployers as well as of workmen, the term bears in the context of 
s. 23 (f) its more restricted ordinary meaning of an association of em- 
ployees (5 C.T.B.R. (N.S.) Case 119). 

‘‘In attempting to apply these principles to the subject-matter of 
the present reference, I think, that, if the expression ‘trade union’ in 
the first limb of s. 23 (f) is given its alleged extended legal meaning, 
the first limb more than covers all the ground of exemption in the 
second limb, which thus becomes ‘pleonastic in that it is redundant 
and is not required to express the idea intended to be conveyed, or is 
tautologous and is a needless repetition of something that is said 
elsewhere’. (Chesterman v. F.C. of T. (1925), 37 C.L.R. 317, at 
p. 320.) 

‘‘On the other hand, if ‘trade union’ in the first limb of s. 23 (f) 
is given its ordinary meaning, i.e., restricted to associations of work- 
men, the ratio for the second limb of the sub-section becomes clearer, 
for it overcomes an otherwise anomalous situation in relation to some 
organizations, particularly of employers, which, although duly regis- 
tered as ‘trade unions’ under the appropriate industrial legislation, 
nevertheless, would have been excluded from tax exemption. 

‘In the circumstances, I think that the Commissioner’s sug- 
gested interpretation of the term ‘trade union’, so far as can be 
gathered from looking at the taxing statute, is more, ‘according to the 
intent of them that made it’, and consequently on balance, I am of the 
opinion that the taxpayer’s case is not made out’’: per Mr. J. F. 
McCaffrey. 

The taxpayer gave notice of appeal to the High Court. 


PERSON RESIDING IN AUSTRALIA 


Taxpayer, a citizen of the United States, arrived in Australia in 
January 1948 to take a course in civil engineering in Melbourne in 
terms of a rehabilitation course granted on his discharge from the 
U.S.A. Army. On completion of the course, he returned to America 
in November 1952. On objection that United States government sub- 
sistence allowance, which was exempt from American tax, was exempt 
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from Australian tax under s. 23 (r)—Held, in the relevant years, 
taxpayer was ‘‘a person who resides in Australia’’ within the defi- 
nition in s. 6 of ‘‘resident’’ and accordingly the objection failed (5 
C.T.B.R. (N.S.) Case 120). 


TAX RELIEF 
THe SALoon AND THE INcoME TAx 


The following note has recently appeared in ‘‘The Sun Dial’’ 
section of the New York World Telegram conducted by Mr. H. L. 
Phillips :-— 

A New Jersey cafe proprietor who advertised free tax advice to 
customers has been stopped by the State Aleohol Commission. While 
the state acted wisely, the man rates credit for a novel idea. A mood 
of conviviality can go well with an income tax blank. A little quar- 
tette work between tax blank pages might help. Can’t you picture the 
tax huddle inside the swinging doors: 

‘*Hi, Wilbur, how ya feelin’? You don’t look too good. I got 
just the thing to fix ya up’’. 

‘*What is it, Charlie?’’ 

‘Income Tax advice. What’ll you have? Rye, Scotch or 
Schedule D?”’ 

*‘T might try some of each. Do you help in joint returns?’’ 

‘‘Naturally. There’s no better joint in town. What is your main 
trouble ?’’ 

‘*Well, my arithmetic ain’t what it should be’’. 

**Say no more. I can fix you up so you'll feel like a new man’”’. 

* . = 


*‘Never mind the new man, just fix me up so I’ll be solvent’’. 

‘*Brother, you’ll go out of this tax huddle a different person.’’ 

‘*Yeah, but will I wind up with the same old tax examiners ?’’ 

‘‘Have no fear, pal. This saloon gives the best tax advice any- 
where. Will you have it straight?’’ 

**T’ll have the tax advice straight, but the drink a little weak. 
Make mine a martini’’. 

**Dry or sweet ?”’ 

‘*Make the martini dry and the-tax advice sweet’’. 

‘‘Just what part of the tax bothers you most at the moment?’’ 

‘‘The part between the first question and the third drink’’. 


Suppose we take up the matter of dependants. How many have 
you, Wilbur?’’ 

“*T figure six, but Grogan’s Cafe allows me eight’’. 

*‘If Grogan gives you eight, you get eight here. Let’s drink to 
your dependants’’. 

‘*Okay, and ONE at a time!’’ 

(They drink. The curtain is lowered to denote a lapse of time). 

‘“ Where are we?”’ 

‘*Somewhere between the first verse of ‘Sweet Adeline’ and Item 
Eight-A plus Item Eight-B’’. 

‘*That’s funny. I figured we were lost between Column D, Form 
W-2 and ‘I Wonder What Became of Sally’ ’’. 

**Shall we dance?’’ 

**How can I tell without a notary public’s signature and seal?’’ 
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DOUBLE TAXATION OF COMPANY DIVIDENDS 


The following article appeared in issue No. 5 of ‘‘ Director Reporis,’’ 
the official organ of Australian Industries Development Association. 


A company is subject to Commonwealth income tax on the whole 
of its taxable income. No deduction is allowed to the company for 
dividends paid to its shareholders, who, if individuals, are assessable 
on the dividends without any rebate in respect of the prior tax paid 
by the company. For all practical purposes, this is believed to be 
plain double taxation of the same income. 

Prior to 1940, the Commonwealth granted a rebate to share- 
holders on their dividends in recognition of such double taxation, but 
this rebate contained a flaw, which was not fully revealed until the 
primary rate of tax paid by companies rose greatly in excess of the 
original primary rate of ls. in £. The present rates of primary tax 
payable by a non-private company are 7s. in £ on the first £5,000 of 
taxable income, and 8s. in £ on the remainder of the taxable income. 
The following example illustrates the flaw in the previous rebate. 
(For the sake of simplicity, the primary rate is assumed to be 8s. in £ 
on the whole of the taxable income). 

The 1936 rebate was at a rate equivalent to— 

(a) the rate of tax payable by the shareholder on income from 

property ; or 

(b) the rate of tax payable by companies for year of tax (as- 

sumed to be 8s. in £), 
whichever is the less. 
A shareholder’s sole taxable income is £10,000, all derived from 


dividends. 
Tax on £10,000 at shareholder’s rates - nearest £) £4,618 


Rebate on £10, 000 at 8s. in £ en oa 4,000 


Net tax payable by shareholder 


In order to pay the above dividend, the company had to earn a 
taxable income of £16,666. 


Taxable income ‘ia : 
Primary tax on £16, 666 at Ss. in£ .. ée - 6,666 


£16,666 


Residue distributed to share holder, as above .. £10,000 


@ JUST PUBLISHED—CUNNINGHAM’S TAXATION LAWS OF @ 
NEW ZEALAND, FOURTH EDITION. PRICE, £7 4s. CASH. 
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So that the combined weight of taxes under the 1936 system 
would have been :-— 
By company ay 5% is ie ; £6,666 
By shareholder ae oe we i + ‘s 618 


Total taxes on profit of £16,666 35 . .. £7,284 
If the above shareholder had derived a taxable income of £16,666 
directly, i.e. without the intervention of a company, the tax payable 
by him would have been £8,862, so that under the 1936 rebate system, 
the shareholder would have paid £1,578 too little. 

The obvious remedy would have been the adoption of the English 
system of ‘‘grossing up’’ a dividend by reference to the primary tax 
payable by companies :-— 

Dividend of £10,000 grossed up at &s. in £ = 


£10,000 x 20/12 .. £16,666 
Tax on £16,666 # % +7 éx c .. £8,862 
Rebate on £16,666 at 8s.inf£.. Bus a <a 6,666 
Net tax payable by shareholder 5 9 .. £2,196 


Combined weight of taxes under English system :— 


£6,666 


By company . 
2,196 


By shareholder 


Being the same amount as would have been paid if 
shareholder had derived the income directly .. £8,862 


This is the reform that I strenuously advocated in 1946, and the 
public response was, in the words of Mr. Raymond Chandler, as soft 
as the voice of a mortician asking for a down payment. 


U.S.A. avoids double taxation of dividends.—One of the main argu- 
ments put forward by advocates of the present Commonwealth system 
of taxation of both companies and shareholders on the same fund of 
profits was that that system was in force in the United States of 
America. The argument has now fallen to the ground. The following 
is a summary of recent amendments to the U.S. Tax Code:— 

Complete relief for small amounts of dividend income is granted 
by permitting an individual taxpayer to exclude from his gross in- 
come up to $50 of dividends received from domestic corporations for 
tax years ending after 31 July 1954. Where husband and wife file a 
joint return and each has dividend income of $50 or more, the sum of 
$100 may be excluded from the joint gross income. 

In addition to the above exemption, there will be allowed as a 
credit against the tax on an individual an amount equal to 4 per cent 
of dividends received after 31 July 1954. This credit is limited to 
not more that 2 per cent of taxable income in a taxable year ending 
before 1 January 1955, and 4 per cent in a later year. The credit 
applies to income from dividends in excess of the $50 exemption. 

In support of the above amendments, Mr. George M. Humphrey, 
Secretary of the U.S. Treasury, said: ‘‘Dividends are the incentives 
which provide risk eapital. It was risk capital, primarily, which 
made possible the phenomenal growth of America. Without it, we 
eould not have pushed the railroads out through the wilderness, 
opened up the vast fertility of the Western lands, dug the mines, 
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raised the cities, built and improved the factories, creating along the 
way ever more jobs and higher wages. Then, in the mid-1930’s, there 
crept into the tax laws, in confusion attending an experiment with 
an undistributed profits tax, full double taxation on dividend income. 
Now, the useful citizen who supplied the risk capital had to run the 
tax gauntlet twice. First, his share of the company earnings took the 
full whack of the corporate income tax; next, when the residue 
reached him as dividends, he had to pay on it the full personal in- 
come tax. When this unfair levy was first imposed, Federal taxes 
were relatively low, so the load was not too tough. Then came the 
war and its aftermath. As taxes soared, the double levy on dividends 
soared with them. When this Administration came along in 1953, we 
had reached this situation: out of each $100 of company profits 
before taxes, only about thirty-eight dollars were left for the small 
stockholder in the low-income bracket and only about five dollars for 
the stockholder in the highest bracket after taxes took their double 
slice’’. 

Australia could well follow the lead of the United States by 
granting a rebate of 5 per cent or ls. in £ on all dividends received 
by individuals, along the same lines as the 10 per cent or 2s. in £ 
rebate granted in respect of Government loan interest. The rate of 
tax payable by an individual on that part of his income which exceeds 
£250 is 15d. in £ on the first £50 of the excess and thereafter the rate 
increases by steps to 160d. in £ on that part of a taxpayer’s income 
which exceeds £16,000. The suggested flat rate of rebate of Is. in £ is 
so small that, while the defect in the original Commonwealth rebate 
would not be cured, only a relatively trifling number of shareholders 
would receive an undue benefit. The grant of such a rebate would, at 
least, be a ‘‘good beginning’’ on the road back to justice. 


Evil Tax Law that forces borrowing.—There is another, and quite 
different, way of overcoming the double taxation of company profits. 
This is based on the legal concept that a company is a distinct and 
separate legal entity, and that means distinct and separate from its 
shareholders as well as its creditors. 

Under the present Australian income tax law, interest paid to a 
creditor is an allowable deduction in calculating the company’s tax- 
able income. On the other hand, no deduction is allowed to the ecom- 
pany for dividends paid to shareholders, with the result that primary 
tax is paid on the profits out of which a dividend is paid as well as per- 
sonal income tax on the dividend itself. 

According to advices received from the United States, there are 
literally thousands of American corporations which have turned in 
recent years to interest-bearing securities in preference to preferred 
shares as the vehicle for raising capital. The Secretary of the U.S. 
Treasury has demonstrated this trend in the following terms :— 

‘*The double taxation of dividend income has made it increas- 
ingly difficult to attract risk capital to create these jobs. Conse- 
quently, most funds from outside the business have come from borrow- 
ing rather than from the sale of stock. In recent years, more than 
three-quarters of industry financing has been through bonds. 

‘*This is not the best way for America’s economy to finance its 
expansion. Bonds, of course, have their proper place, but when a 
company gets top-heavy with bonded or other debt, it has to watch 
its fixed charges the way an invalid watches his blood pressure. It 
moves timidly instead of boldly. It nervously slows down when the 
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going is rough. It shrinks from the uncertainty involved in 
promising new ventures. In other words, it loses the very spirit which 
has made this country great. That is why I am so glad to see some 
reduction in the double taxation of risk capital. Modest as it is, it 
will halt a dangerous trend and set us back on the road of vigorous 
advance’’. 

The following is an extract from the Statement to the present 
Royal Commission on Canada’s Economic Prospects presented by the 
Canadian Tax Foundation :— 

**Various proposals have been advanced to overcome this prob- 
lem. The one most frequently urged is that dividends be made deduct- 
ible under the corporation income tax in the same way as bond in- 
terest. The federal government some years ago adopted another plan 
known as the dividend tax credit, under which today dividend re- 
ceivers are allowed to reduce the income tax on their dividend income 
by 20 points. This removes a substantial part of the double taxation 
by an adjustment at the personal rather than at the corporation in- 
eome tax level. Evidence on the extent to which this has influenced 
corporations to issue shares rather than bonds is difficult to obtain, 
but casual observation suggests that bonds, notes, debentures and 
similar forms of loan finance are the favourite corporate financial 
instruments of today. There are few new industrial share issues, and 
what there are for the most part are in keeping with a traditional 
policy of the corporation’’. 

It is an evil tax law that induces a company in need of capital 
to seek it unduly by way of loan rather than by way of share capital 
(whether preference or ordinary). Nothing, outside war, brings a 
nation to the dust more effectively than turning it into divided camps 
of borrowers and lenders. In times of inflation, the rentier is cheated 
by the loss in value of his fixed claims to money. In times of depres- 
sion, the weight of debt becomes too heavy. History has shown, and 
Ancient Rome and Spain are horrible examples, what an evil thing it 
is to divide a nation into Micawbers and McShylocks. 


A solution for Australia.—The following is an outline of a plan 
which is designed not only to overcome the evil of over-borrowing, but 
would remove the double taxation of company profits, and would 
abolish the present distinction between private and non-private com- 
panies :— 

(a) Allow a company a deduction of all dividends paid to resi- 
dents of Australia, in the same manner as private companies 
are at present allowed a deduction of dividends paid in cal- 
culating the ‘‘undistributed amount’’ subject to undistri- 
buted income tax. 

(b) Levy tax at the same flat rate on both private and non- 
private companies on the remainder of their taxable incomes 
after allowing the deduction referred to in (a). 

(ec) Levy tax against shareholders, including companies, on divi- 
dends received by them, without rebate. 

Incidentally, the above plan would also remove the existing 
difference in the treatment of co-operative companies and other com- 
panies. Under the present law, co-operative companies receive a de- 
duction of dividends paid by them. 

Many objections will be raised to the above plan, including the 
following :— 


Supplement to The Australian Accountant—July 1956 








JuLy 1956 


CURRENT TAXATION 





(1) 


There will be a loss of Revenue particularly in the transi- 
tional year. In answer, this is as it should be because 
companies and shareholders, regarded as a group, are 
paying too much income tax under the present law. The 
objection regarding the transitional year could be met by 
granting only a partial deduction of dividends paid in 
respect of that year. 


There-would be a sacrifice of company tax on a substantial 
flow of dividends to non-resident ownership. In answer, 
the plan provides for a deduction of dividends paid to 
residents of Australia only. Under the U.K.-Australian 
Taxation Agreement, dividends are completely exempt if 
paid by a wholly-owned Australian subsidiary to its U.K. 
parent company (Article VI (2)). Other dividends paid 
to U.K. shareholders out of Australian profits are taxable 
only to the extent of one-half the Australian tax otherwise 
payable (Article VI (3)). Under the U.S.-Australia Taxa- 
tion Treaty, the amount of Australian tax paid by an 
Australian resident company to a U.S. resident must not 
exceed 15 per cent of the dividend, i.e. 3s. in £ (Article 
VII (1)). These Agreements could be revised in con- 
formity with the plan, which would be in the interests of 
U.K. and U.S. shareholders. Until then, or until the 
Agreements expire, no deduction should be allowed to the 
Australian company in respect of dividends paid to non- 
residents. The denial of the deduction directly affects the 
company itself, and would not result in the abrogation of 
the existing Treaties in respect of dividends paid to non- 
residents. 

The plan is inflationary! This is one of the idols of the 
market place deplored by Francis Bacon. These idols 
shelter that lazy organ, the human brain, from the trouble- 
some process of thinking. It is true enough that, by lower- 
ing the tax on companies, greater distributions can be 
made to shareholders, who would pay additional personal 
income tax on the increased income. This is as it should be, 
as risk capital is not now receiving a sufficient reward as 
compared with loan capital. This charge of inflation is 
based on the incorrect assumption that shareholders will 
spend the additional income on balls, picnics and parties. 
In truth, shareholders as a class are great ‘‘savers’’, and 
as our wives tend to own more and more of the capital of 
companies so will the savings increase. I know many wives, 
including my own, who would be horrified by the notion 
that they should spend any of their personal income. 
Moreover, I do not believe that the plan would lead to an 
undue distribution of company profits. A contrary belief 
flies in the teeth of common sense. 


In order to make risk capital more attractive, it is necessary to 
lower the burden of income tax on either the company so as to enable 
it to pay better dividends as envisaged under the above plan, or to 
grant some rebate to shareholders in recognition of the prior tax 
paid by the company. The problem is urgent; its solution is impera- 
tive. [J.A.L.G.] 
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BENEFICIARY UNDER DISABILITY DERIVING INCOME 
FROM OTHER SOURCES 


by M. Maas, A.C.A. (Aust.) 







In a paper prepared for the recently held Tasmanian Congress 
of the Institute of Chartered Accountants in Australia, Mr. G. W. 
Chenoweth of Melbourne discusses, inter alia, the provisions of s. 100 
of the Income Tax Assessment Act dealing with the case of a bene- 
ficiary under a legal disability, who is presently entitled to the whole 
or part of the income of more than one trust estate, or who derives 
income from any other source. Mr. Chenoweth points out that, in 
practice, two anomalies arise under s. 100. One of these anomalies 
(the other relates to provisional tax and is not discussed in this 
article), is that the aggregate of the income taxes paid by the trustees 
(under s. 98) and/or the beneficiary (under s. 100) may, in certain 
cases, be in excess of the tax which would be payable by the beneficiary 
had he derived the whole of the taxable income in his own right. Mr. 
Chenoweth gives the following example :— 
** Where a minor’s trust income is say £300 from dividends and 
in addition he personally derives £40 from interest from Com- 
monwealth Loans, the tax assessed against the trustee on £300 
under Section 98 exceeds the tax assessed against the minor on 
£340 less the rebate under Section 160aB. The tax on the minor 
is therefore reduced to nil, but a refund cannot be obtained 
of the additional rebate on Commonwealth Loans to which he 
seems equitably entitled’’. 
Applying the rates of tax for income year ending 30 June 1956 
to this example, the following position would obtain: 
(a) Assessment against trustee under s. 98. 


Taxable income (dividends) ee ” .. £300 0 0 

































Tax payable thereon by trustee .. we ae £7 18 0 






(b) Assessment against beneficiary under s. 100. 





Taxable income: 







Interest in the net income of trust estate .. £300 0 0 
Interest subject to s. 1604B rebate Re AP 40 0 0 
£340 0 0 


Taxable income 








Roce waa 

Tax on £340 .. - i ac rae :, ae 2 

Less: Section 160aB rebate on £40 ny = 40 0 
Net amount of tax (before allowing deduction 

under s. 100 (2) for tax paid by trustee) .. 47.:5 0 












Mr. Chenoweth’s practical experience then appears to be that, 
since the net amount of tax on the beneficiary’s taxable income 
(£7 5s.) is less than the tax paid by the trustee under s. 98 (£7 18s.), 
the deduction under s. 100 (2) in the beneficiary’s assessment is limi- 
ted to the net tax on the beneficiary’s taxable income,.thus reducing 
the tax payable by the beneficiary to nil. 

With respect, the present writer finds it difficult to believe that 
the foregoing is a correct application of the provisions of s. 100 (2). 
Admittedly, the difference between the tax payable by the trustee in 
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the above-stated example and the tax which would be payable by the 
beneficiary had he derived the whole of the taxable income of £340 in 
his own right, is trifling. But a similar application ss. 98 and 100 may 
be disastrous in cases where, for example, a beneficiary is entitled to 
a considerable income from a trust estate and shares, in his own right, 
in a substantial loss sustained by a partnership. Assuming that the 
beneficiary’s interest in the net income of a trust estate is £10,000 and 
that his share in a partnership loss is £9,000, the following assess- 
ments would issue on the before-mentioned basis: 


(a) Assessment against trustee under s. 98. 
Taxable income iti aul aa _ .. £10,000 0 0 


Tax payable thereon by trustee .. 5! as £4617 18 0 
————— 


(b) Assessment against beneficiary under s. 100. 
Taxable income: 


Interest in net income of trust estate .. .. £10,000 
Less: Share in partnership loss .. - - 9,060 


Taxable income a Aye 4! "3 wa £1,000 


Tax on £1000 th sia te - on £106 
Less: Tax paid by trustee, £4617 18 0, but 

limited to tax on beneficiary’s taxable 

income det ie oa a 4 106 5 


Net tax payable by beneficiary .. md eS Nil 


Under this method of assessment the tax paid is thus £4511 13s. 
more than the tax which would have been payable if the beneficiary 
had derived the trust income of £10,000 in his own right. In the 
present writer’s opinion, such an application of s. 100 (2) is directly 
contradictory to the provisions of Division 6 as a whole, which seem 
to aim at an assessment of tax at the rate applicable to the taxable 
income of the ultimate recipient (or deemed recipient) of the income. 
For this reason, the present writer fails to see that the absence of a 
provision for refund justifies in cases as outlined above a restriction 
of the s. 100 (2) deduction in respect of tax paid by the trustee under 
s. 98 to the tax payable on the beneficiary’s assessment. In his opinion, 
the correct approach to s. 100 (2) is that, since there is no limitation 
provision in s. 100 (2), there is nothing to stop the Commissioner 
from allowing a deduction for the full amount of tax paid by the 
trustee, even if this would result in a credit balance on the benefi- 
ciary’s assessment, and making a refund accordingly. 


Of course, the beforementioned difficulties do not arise where a 
direct assessment is issued to the beneficiary in respect of the whole 
of his income from all sources -(including trust income), that is, 
without assessing the trustee under s. 98 and without allowing a de- 
duction under s. 100 (2), thus short-circuiting s. 98. It is strongly 
recommended, therefore, that beneficiaries to whom s. 100 applies 
make a prompt return each year fully disclosing their income from 
all sources, so that a direct assessment may be made on the benefi- 
ciaries, thus circumventing any inequities if the present writer’s 
interpretation of s. 100 (2) were held to be incorrect. 
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ADMINISTRATION IN BANKRUPTCY OF DECEASED ESTATE 


Commissioner’s claim to priority for tax—Deceased died in June 
1951 and probate of his will was granted to his executors in October 
of that year. In July 1953, an order for the administration in bank- 
ruptcy of the deceased’s estate was made under s. 155 of the Bank- 
ruptcy Act 1924-1950. Subsequently, on 4 August 1953, the Commis- 
sioner issued notices of amended assessments purporting to assess the 
official receiver in bankruptcy as trustee in the estate of the deceased 
for income tax for the years ended 30 June 1946, 1947, 1949 and 1950. 
An original assessment was also issued for the period 1 July 1950 to 
the date of deceased’s death. The Commissioner claimed to the extent 
of the total tax assessed a first charge under s. 216 of the Income Tax 
Assessment Act on all the assets which vested in the official receiver ; 
alternatively, he claimed to have priority under s. 221 (1)(b) (7) of 
the Income Tax Assessment Act. The official receiver rejected the 
alternative claims and simply admitted the Commissioner’s proof as 
an ordinary unsecured creditor. The Commissioner then obtained a 
declaration from the Bankruptcy Court that he was entitled to the 
priority specified in s. 221 (1) (b) (7), but he failed in his claim under 
s. 216 (d). On appeal by the official receiver and on cross-appeal by 
the Commissioner— 

Held, (1) allowing the appeal, an order made under s. 155 of the 
Bankruptcy Act 1924-1950 for the administration of a deceased 
person’s estate in bankruptcy is not an ‘‘order of sequestration’’, 
and it does not constitute the deceased person a ‘‘bankrupt’’ in terms 
of and for the purposes of s. 221 (1)(b)(t) of the Assessment Act, 
and accordingly that provision gave the Commissioner no degree of 
priority ; 
(2) dismissing the cross-appeal, the order made under s. 155 of 
the Bankruptcy Act 1924-1950 did not make the official receiver ‘‘the 
trustee of the estate of the taxpayer’’ in terms of s. 216 of the Assess- 
ment Act and where, as in this case, the order intervened before 
assessment to tax, s. 216 (d) does not operate to create a first charge 
on the assets for the tax assessed. (Stapleton v. F.C.T. (1955), 6 
A.I.T.R. in preparation). 

The Court’s decision establishes that in the circumstances to 
which s. 216 applies, that section confers no priority over secured 
creditors and it gives little or no higher degree of priority than that 
given by s. 221 (1) (0b) (?). 


LAND SPECULATOR TAKING PROFIT THROUGH SHARES 


Taxpayer, who carried on a business comprising dealing in land, 
acquired three properties for the purpose of selling or otherwise dis- 
posing of them at a profit. He sold one to a purchaser in the ordinary 
way; but he sold the other two to two private companies, each of 
which was incorporated for the purpose of purchasing one of the 
properties. Taxpayer subscribed for all the shares but one in each 
company. The consideration for the sale to the company was in each 
ease its accepting liability for the amount of the mortgage that tax- 
payer had given over the property ; in each case the mortgage was less 
than the value of the property. Immediately after the sale of the pro- 
perty to the company, taxpayer sold the shares in the company at a 
figure which, after making allowance for the various expenses incurred 
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in connexion with the property, produced for him a profit which the 
Commissioner assessed under s. 79 (1)(c) of the New Zealand Act 
which includes as income profit derived ‘‘from the sale or disposition 
of land or any interest therein’’ if the business of the taxpayer com- 
prises dealing in such property. On appeal against a Magistrate’s 
decision disallowing taxpayer’s objection—Held, dismissing the ap- 
peal, (1) the evidence supported the Magistrate’s finding that the 
profit taken on sale of the shares was a profit arising from a particu- 
lar mode of sale of land and was made in the ordinary course of a 
business of dealing in land; (2) alternatively, taxpayer made his pro- 
fit when, having subscribed for all the shares, he sold the land to the 
company whereupon the shares became enhanced in value. (Ray v. 
I.R. Comr. (N.Z.) (1956), 6 A.I.T.R., in preparation). 

“*Tf, however, I am wrong in holding for the Commissioner on his 
primary submission, I think that his alternative submission succeeds. 
I do not think that taxpayer made his profit only when he sold his 
shares in the company. He realised it then in money, but, in my 
opinion, he made it as soon as he sold the land to the company in 
which he held substantially all the shares, and as a direct result of 
his selling the land to the company. He sold the shares immediately 
after he sold the land to the company, in the one case six days after, 
and in the other case, four days after, and there can be no doubt that 
his selling the land to the company immediately raised the value of 
his shares. The amount by which their value was so raised was imme- 
diately realisable, as was demonstrated by its immediate realisation. 
In Californian Copper Syndicate v. Harris (1905), 5 T.C. 159, a ecom- 


pany formed for the purpose, inter alia, of acquiring and reselling 
mining property, after acquiring and working such property, sold it 
to a second company, receiving payment in fully paid shares of the 
latter company. It was held that the difference between the purchase 
price and the value of the shares was a profit assessable to income tax’”’ 
per Hutchison, J. 


ONUS OF PROVING GIFT DUTY DEFAULT ASSESSMENT EX- 
, CESSIVE 


The Commissioner issued a default gift duty assessment against 
the administratrix of a deceased estate in respect of a gift of £3864 
alleged to have been made by the deceased in his lifetime. The 
deceased had purchased a farm property in 1940 in the name of his 
wife and son and a third person whose interest was subsequently ac- 
quired by the son. A mortgage was obtained at the time of purchase 
which was discharged in 1945 by payment of £3864 consisting of cash 
£864 and bank cheque £3000, the funds for which were provided by 
the deceased. The son’s account in the books of the deceased was then 
debited with £3000 described as an advance on farm property. In 
1945, 1946 and 1947, the son’s account was closed by a series of entries 
purporting to show the loan had been repaid. The administratrix, 
wife of the deceased, claimed the Commissioner had no evidence that 
the sum of £864 was a gift and further that the entries in the books 
of account of the deceased were sufficient evidence to show that the 
loan of £3000 had been repaid. Held, the onus of proving the assess- 
ment excessive was by s. 23 upon the objector who had not discharged 
that onus, and in any event the evidence supported the Commis- 
siener’s assessment (5 C.T.B.R. (N.S.) Case 133). 
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‘*We propose to deal first with the contention made on behalf of 
the Administratrix of V’s estate that the effect of s. 23 when taken 
with the rest of the Gift Duty Assessment Act is to place the onus of 
proof upon the Commissioner to make out the validity or propriety of 
his assessment. The basis, as we understand it, upon which this con- 
tention was put, was that the Gift Duty Assessment Act contained no 
section in similar terms to those of s. 190 of the Income Tax Assess- 
ment Act and consequently there was nothing in the Act placing the 
onus of proof upon the objector. In our opinion, this argument is ill- 
founded and overlooks the express terms of s. 23 set out above. The 
final words of that section expressly provide ‘and the donor or donees 
shall be liable to pay Gift Duty thereon, except so far as the amount is 
on appeal shown to be excessive’. Those words, we consider, clearly 
place the onus of proving the assessment excessive upon the donee 
or donor seeking to escape or reduce his or her liability under the 
default assessment in question’’: per Messrs. Owen and Webb. 


WHETHER SHARES BOUGHT FOR INVESTMENT OR SPECU- 
LATION 


Taxpayer first purchased shares as an investment in 1926. In 
1934 he began to speculate in some types of shares. From 1934 to 
1942, he lodged returns on the basis that some shares were invest- 
ments and some were speculations. From 1942 to 1950, returns were 
made on the basis that all shares held were for speculative purposes. 
In his return for 1951, he gave two lists of shares; one list comprised 
shares in six companies and were described as being held for invest- 
ment, the other comprised shares in fifteen companies described as 
being held for speculation. The Commissioner rejected his claim that 
gains and losses on shares in the first list were of a capital nature. In 
evidence, taxpayer maintained that because of ignorance he had 
failed to distinguish in his 1942-1950 returns investment holdings 
from speculative holdings. But his correspondence in 1938 with the 
Commissioner revealed he was aware of the taxation treatment of 
share investments as compared with share speculations, and in that 
year he had written that he recorded his investments in a loose-leaf 
ledger and his speculations in a bound ledger. These books were pro- 
duced at the hearing, and it was found that shares in one company 
which he now contended had been bought for investment were re- 
corded in the bound ledger ; moreover, he had claimed a loss in 1942 on 
sale of a parcel of these shares and in 1949 had brought in a purchase 
thereof as trading stock. Held, confirming the assessment, the evi- 
dence did not establish that the shares in dispute had been bought as 
investments (5 C.T.B.R. (N.S.) Case 128). 


VALUATION FOR ESTATE DUTY OF NOTIONAL PROPERTY 


The trustees of testator’s estate objected that trustees’ commission 
on the settled fund comprised in marriage settlements made by the 
deceased in his lifetime was a debt due and owing at the time of de- 
ceased’s death and should be allowed as a deduction from the gross 
value of the estate for estate duty purposes. At the hearing it was 
argued that under s. 8 (1) of the Act, the property comprising the 
settlements and which was to be included pursuant to s. 8 (4)(c). 
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was to be brought in at its net value; it was further argued that the 
trustees’ commission was payable at the moment it commenced 
management and administration of the trust and not upon distri- 
bution to the ultimate beneficiaries so that, it was said, there was at 
deceased’s death a liability of the estate for corpus commission upon 
the settled funds. The trustee company’s right to commission 
depended on a private Act of Parliament. Its published scale of 
charges for acting as trustee of a marriage settlement referred to a 
charge on corpus ‘‘on distribution’’. Held (Mr. A. P. Webb dissent- 
ing), the value of the property comprised in the settlements should 
not be diminished by any charge for trustees’ commission (5 C.T.B.R. 
(N.S.) Case 136). 


PROFITS OF COMPANY FORMED FOR FAMILY INVEST- 
MENTS AND VENTURES 


Shares in the taxpayer company, which was incorporated on 18 
August 1950, were held by A and B and their respective families. The 
company was at all times under the direction and control of A. 

In July 1950, A decided to purchase the H.F. Estate for 
£45,000 and to sub-divide it for the purpose of resale at a profit. On 
20 October 1950, a contract of sale transferring it to the taxpayer 
company was signed. It soon appeared that the expected quick profits 
eould not be made from the sale of the H.F. Estate, and the whole 
property was not sold for some years. The whole of the purchase price 
for the H.F. Estate was paid on 23 April 1951. 

Prior to taxpayer’s incorporation, arrangements had been made 
for the purchase from C of his shares in two companies by C.P. Co. 
Ltd., a company of which A was executive director, the consideration 
being the issue to C of 36,900 shares in C.P. Co. Ltd. Subsequently, 
C decided to put his shares in C.P. Co. Ltd. on the market; to avoid 
the depressing effect such action would have on the market, taxpayer 
company bought the shares for a price payable in instalments. At the 
time A was negotiating with C for the purchase of the latter’s shares 
in C.P. Co. Ltd., he knew that that company contemplated an issue of 
shares at par and that the value of the shares was likely to appreciate 
because of the rights that would be attached to them. In order to 
finance a subscription for shares in A.M. Co. Ltd., the taxpayer com- 
pany sold 33,000 of the 36,900 shares it had acquired in C.P. Co. Ltd. 
This transaction resulted in a surplus of £3,697. 

On 16 October 1950, the closing date for an issue of shares in 
A.M. Co. Ltd., a company of which A was deputy chairman and 
managing director, the taxpayer company, at A’s instigation, applied 
for 200,000 5/- shares in A.M. Co. Ltd. This was done because it 
appeared that the issue would be under-subscribed. The result of the 
taxpayer company’s application was that the issue was over-sub- 
scribed. The cheque for £50,000 in payment for these shares was not 
banked until 21 October 1950. Between November 1950 and February 
1951, the taxpayer company sold 140,000 of its shares in A.M. Co. 
Ltd. to enable it to meet its other commitments, and these transac- 
tions resulted in a net surplus of £12,411. It was claimed by the tax- 
payer that the shares in question were acquired for the purpose of 
investment and their realization had only been necessitated by the 
failure of the H.F. Estate to provide funds on time to meet the tax- 
payer company’s commitments. 
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Shares in L.E. Co. Ltd. were acquired by the taxpayer company 
from J.F. Co. Ltd., another company in which A was interested, at 
the price J.F. Co. Ltd. had paid for them despite the fact that the 
market price had fallen. This was done because A had been respon- 
sible for the acquisition of the shares by J.F. Co. Ltd. The sale of 
these shares resulted in a deficiency of £641. 

The Commissioner included the sum of £15,467 (i.e., the net 
surplus resulting from the sale of the shares in C.P. Co. Ltd., A.M. Co. 
Ltd. and L.E. Co. Ltd.) in the assessable income of the taxpayer for 
the year of income ended 30 June 1951. 

Held: (i) the surplus from the sale of the shares in C.P. Co. 
Ltd. and A.M. Co. Ltd. was income in ordinary parlance as it 
resulted from operations designed to produce a profit; (ii) alterna- 
tively, the surplus represented profits arising from the carrying out 
of a profit-making undertaking or scheme; (iii) it was doubtful 
whether a deduction should have been allowed in respect of the defici- 
ency resulting from the sale of the shares in L.E. Co. Ltd. as they were 
not purchased ‘‘for the purpose of profit-making by sale’’ within the 
terms of s. 52, but, as the matter was not raised before the Board, no 
alteration was made to the assessment of the taxpayer company in 
respect of this item (5 C.T.B.R. (N.S.) Case 127). 


PURCHASE AND SALE OF PROPERTIES BY JOBBING 
BUILDER 


Taxpayer had from time to time been engaged in various occupa- 
tions including those of house decorator and jobbing builder. He had 
had considerable dealings in real property in respect of 29 properties. 
Between March 1939 and March 1950, his total purchases were 12 and 
his total sales 19. Of the various properties, seven were held for 
periods varying from 23 to 10 years; seven for periods from 9 to 5 
years; two for from 3 to 4 years; and six for less than 2 years. Seven 
of the properties had been converted into flats and let by him. Some 
thirteen of the sales made were on terms. Taxpayer’s first purchase 
was in 1927. He claimed that he was investing to produce an income 
from letting the properties and that the sales were, in many instances, 
just a variation of that intention whereby, having sold on terms, he 
received interest and was relieved of liability for outgoings. Others 
of the properties were bought and sold for personal and family 
reasons. In 1943, taxpayer had written to the Commissioner in rela- 
tion to land tax, and had stated that his business consisted of buying, 
renovating and selling houses. Taxpayer brought an appeal against a 
Magistrate’s determination disallowing his objection to assessment on 
the profits in the years 1940 to 1950 inclusive. Held, taxpayer was 
not at any material time during the years in question in a business 
which comprised dealing in land or any interest therein within the 
meaning of s. 79 (1)(c) of the New Zealand Act. (Bates v. I.R. Comr. 
(N.Z.) (1955), 6 A.I.T.R. in preparation. ) 


SALES TAX 


Two partners engaged since 1947 in hiring out coin operated 
gramophone and pin tables which they imported. In 1952 they 
applied for, and were granted registration as manufacturers of such 
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machines. The only manufacturing done was the construction of 
four wooden cabinets and two machines out of imported spare parts. 
On two occasions, machines were imported, and by quoting the certifi- 
cate, the partners did not pay sales tax. The Commissioner made 
assessments in respect of such importations under s. 10 (2a) of Sales 
Tax Assessment Act (No. 6) 1930-1936. The partners objected that 
there was no sale value fixed by the Act in that the goods were not 
sold on order by a registered person. The Commissioner conceded 
that no sales had been made which would justify his assessing under 
s. 4(1) of the No. 6 Act, but he contended that the assessment was 
properly made under s. 4(1a) in respect of goods imported by a 
registered person and applied to his own use. For the partners, it was 
argued that despite their registration as manufacturers, they were 
not, in fact, manufacturers or wholesalers, and therefore were not 
registered persons as defined in s. 3 (1) of the No. 1 Act. Held, con- 
firming the assessment (1) the ground of objection was not wide 
enough to enable them to argue that they were not registered persons ; 
and (2) in any event, there was evidence that they were manufac- 
turers and thus registered persons as defined (5 C.T.B.R. (N.S.) Case 
134). 


SUB-DIVISIONAL SALES OF GRAZING COMPANY’S LANDS 


A company’s objects were to carry on a grazing business on its 


lands and to deal in land. It was incorporated in 1927. In 1931, its 
original property reverted to the vendor due to depression conditions. 
It used another property—purchased in 1932—for a number of years 
for grazing or farming; a mortgage given in 1936 over this property 
to the Farmers Debt Adjustment Board was discharged in 1947. 
During the war years, the property was occupied by the army; 
grazing operations re-commenced in 1945. In December 1946, the 
major part of the land, and the live stock and plant were sold to 
another company with the same shareholders. In October 1947, the 
shares in taxpayer company were sold to an estate agent, his wife and 
an accountant. The company then sub-divided its remaining land 
and sold the blocks during year ended 30 June 1948 and later years. 
On objection to assessment of the company upon profits made on the 
sub-divisional sales Held, the company’s profit was not assessable as 
it was a capital profit from the realisation of its sole remaining asset 
being part of the land acquired by it for the purpose of carrying on a 
grazing business (5 C.T.B.R. (N.S.) Case 130). 


‘‘The fact that the whole of the shares in the company were sold 
to new owners, on 23 October 1947, and steps were taken shortly 
afterwards to sub-divide and sell the land, then owned by the com- 
pany, cannot affect the intention with which the company purchased 
this land in the year 1932. Prima facie, and in the absence of any 
evidence to the contrary, it may be assumed that the vendors obtained 
a full monetary consideration for the shares sold or at least a reason- 
able price for them. As the question is not before us the Board is 
not concerned with the motives which actuated the purchasers in 
buying the shares, in October 1947, which may or may not have been 
an attempt to carry on or carry out a profit-making undertaking or 
scheme’’: per Mr. H. H. Antcliff. 
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PROFIT-MAKING SCHEME 


In 1943, taxpayer and an associate obtained through their 
nominee who had registered a firm, a mining lease and a licence to 
use certain associated patented processes. The immediate cost to them 
was little or nothing, as payment was to be by way of future royalties. 
As consent could not be obtained for the formation of a company 
meant to take over the above rights, an alternative plan was put into 
operation, whereby up to 10,000 certificates of ownership of option 
interests were issuable, each of a face value of £25. Each certificate 
holder was to be entitled to a one-tenthousandth interest in any profits 
earned by the firm for a period of 50 years, and a similar share in the 
assets of the firm if it ceased business. Between 1943 and 1949, sales- 
men were employed who sold nearly £155,000 worth of certificates. 
About £90,000 was used in establishing and operating the mine and 
associated processes, and £30,000 was paid to the salesmen. The 
balance of about £35,000 was retained by taxpayer and associate. The 
concern sustained a loss each year and certificate holders received 
nothing, but in 1949 exchanged their certificates for shares in a 
Papuan company which apparently later went into liquidation. The 
Commissioner allocated the above sum of £35,000 over the six years 
1944/49 and assessed taxpayer and his associate on their respective 
shares. 


A second transaction began in 1947 when taxpayer and his as- 
sociate agreed to buy a small manufacturing business whose proprie- 
tor had died. In fact they formed a company which purchased the 
business for £6,800. The company obtained finance by using unit 
certificates for £75 (later £100) each. Under an agreement between 
the company and taxpayer and his associate, they received 367 ‘‘free’’ 
unit certificates from the company, and were entitled either direct or 
through their nominee to commission at 274% of the sale price of all 
units issued by the company. Taxpayer and his associate sold their 
units, and the proceeds plus commissions showed them a net profit 
over the three years 1947/49 in excess of £36,000. The Commissioner 
assessed the whole profit as income. 


Both taxpayer and his associate contended that profits from the 
first transaction and from sale of their units in the second transaction 
were not assessable. Held: the amounts received for the certificates 
in the first transaction and for the units in the second transaction 
arose from a profit-making undertaking or scheme within the meaning 
of s. 26 (a). 


Taxpayer and his associate were partners in a food producing 
and canning business commenced in 1944 which sustained losses up to 
1949 when it was sold to a company. These trading losses were allowed 
as deductions to the partners. In addition the partners lost part of 
their capital originally contributed to the partnership. They claimed 
that if, as the Board decided, they were assessable on profits from 
the above two ventures, then they were entitled to a deduction of 
their capital lost in the food venture in the respective years in which 
the relevant expenditure was made, rather than to a deduction in the 
year in which the loss might be finally ascertained. Held, the loss, if 
any, was allowable under s. 52 only in the year in which it was ascer- 
tained (5 C.T.B.R. (N.S.) Case 129). The taxpayer has given notice 
of appeal to the High Court. 
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REALISATION BY OWNER OF LIVESTOCK MADE AVAIL- 
ABLE FOR USE IN BUSINESS OF PARTNERSHIP BETWEEN 
OWNER AND NON-OWNER 


Taxpayer and B and C were in partnership as graziers. The 
grazing property, plant and livestock were acquired with moneys 
contributed equally by taxpayer and B. The partnership agreement 
provided that profits and losses were to be shared: taxpayer one-half 
and B and C each one-quarter. It was further declared that the part- 
nership as such should have no interest in the capital assets used in 
carrying on the business. Allowance was to be made in the taking of 
accounts for replacement of stock and plant to the intent that such as- 
sets should be kept up as at commencement of the partnership. Sales 
and purchases of livestock were recorded in the trading accounts for 
the purpose of arriving at the net profits of the partnership. Upon 
termination of the partnership in November 1949, the proceeds from 
disposal of livestock were divided equally between taxpayer and B. 
Taxpayer argued that his share of the livestock proceeds was a capi- 
tal receipt and that it was not caught by s. 36 (1) on the ground 
that the livestock did not constitute an ‘‘asset of a business carried on 
by a taxpayer’’. Held, disallowing the objection, even assuming 
that taxpayer and B made a gratuitous loan for use in the partnership 
business of the livestock, the livestock were, in fact, assets of the busi- 
ness of graziers carried on by them (5 C.T.B.R. (N.S.) Case 124). 

‘‘Had the taxpayer and his sister handed over the assets to a 
limited liability company on the same terms, there would be some 
ground for claiming that the livestock were not used by the taxpayer 
in carrying on a business. Again, if the partners in the business did 
not include the taxpayer, the same result would follow, as he would 
not be engaged in the business but, where the assets are bought by 
the taxpayer and his sister for the purpose of carrying on a partner- 
ship business as graziers and they use these assets in carrying on 
such partnership business as graziers, I find it impossible to escape 
the conclusion that the livestock are assets of a business carried on by 
them’’: per Mr. A. C. Leslie. 


EXPENSES OF WIFE ACCOMPANYING COMPANY DIRECTOR 
OVERSEAS 


The majority of the shares in a private company were held by §, 
managing director, and his wife who, however, was not a director or 
employee. In 1950-51, S. and his wife went overseas, the object being 
to secure increased supplies of goods for which the company held 
agencies, and to absorb ideas for sales promotion. Both S and his 
wife, who were not Australian born, had had experience of an accep- 
ted practice in America, whereby the wife of an executive is expected 
to assist with entertainment of other executives and their respective 
wives for the express purpose of furthering business negotiations. 
The wife of S did freely assist in this type of entertainment through- 
out the visit. It appeared from the evidence that she had a keen ap- 
preciation of what contributed to the success of the type of business 
carried on by the company. Overseas travel was no novelty either to 
S or to his wife. The Board of Directors included a representative of 
the public which had invested in the company in the form of regis- 
tered notes. The Board approved of the company meeting £5912 in- 
curred by S and his wife as the cost of oversea travel, accommodation 
and entertainment. The company’s accountants in reply to a ques. 
tionaire from the Commissioner, stated that S could not undertake 
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the trip without his wife, as she attended to the strict diet he had to 
follow. S, who said he had not been consulted on the preparation of 
the reply, denied in evidence that that was a principal reason why 
his wife accompanied him, and maintained that the main reason 
arose out of the type of entertainment he knew was expected overseas. 
On objection by the company against disallowance of one-half of 
the expenditure as having been incurred on the wife’s account—Held, 
(Mr. R. A. Coates dissenting) the company had failed to prove that 
the amount in question had been incurred in the course of gaining 
the company’s income (5 C.T.B.R. (N.S.) Case 112). 


TAX RELIEF 


Even if ‘‘all our yesterdays have lighted fools the way to dusty 
death’’, nevertheless we should be grateful to ‘‘our yesterdays’’ for 
that light, whatever be the end of the way. Our yesterdays, i.e. history, 
help us to understand the things we do and say. Many of the words 
and phrases we use to-day are but ‘‘a tale told by an idiot full of 
sound and fury, signifying nothing’’ unless we know how they came 
into existence. Once we know that, the word takes on a meaning or, 
at the least, our mind is enriched with an image of the past. 

These happy, albeit senile musings were prompted by a perusal 
of a most interesting book recently received from America: ‘‘ Behind 
the Wall Street Curtain’? by Edwin Dies. It tells the story of that 
“fabulous Lane’’ and the vital part it played in the development of 
the United States. Incidentally, Mr. Dies explains the origin of two 
expressions in current use. 

By the end of the War of Independence, the new nation’s money 
affairs were in a mess. Folding money had been issued by the Conti- 
nental Congress without regard to repayment. Thousands of persons, 
scattered over wide areas, held an immense volume of paper, both in 
the form of currency and script. These unfortunate holders included 
the soldiers of the Revolution who had been given script for back-pay 
and war gratuities. After a few years, the holders found it impossible 
to negotiate this government paper, and thus the expression ‘‘not 
worth a Continental’’ came into being. As users of the English 
language prefer to end such phrases and sentences with a noun rather 
than an adjective so, I suppose this desire for completeness resulted 
in the extension of the saying to: ‘‘ Not worth a continental damn’’. 

The great American Statesman, Alexander Hamilton, determined 
that the new nation should honour its debts. He said: ‘‘States, like 
individuals, who observe their engagements are respected and 
trusted’’. As Secretary of the Treasury, he presented a Report to 
Congress which called for the funding of all government securities at 
par. Syndicates of speculators thereupon raced through the country 
ahead of the news and bought up government paper at from ten to 
twenty cents per dollar, thus reaping a golden harvest at the expense 
of the unfortunate farmers and soldiers who, in the absence of news 
of the funding legislation were glad to unload the Continental Con- 
gress money at a loss of 80 to 90 per cent. 

The second expression must be debited to Daniel Drew, the 
canting hypocrite and Wall Street buceaneer. In his early career, he 
was a cattle buyer and drover. One of his dodges was to drive a mob 
of cattle for two days without water, then feed them with salt all 
night, and next ‘morning let the parched beasts drink their fill just 
before buyers appeared. Wall Street derived the phrase ‘‘watered 
stock’’ from this drover’s trick. 
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RATES OF DEPRECIATION 


The Commissioner has issued a new edition of Income Tax Order 
1217. This is described herein as the 1956 Revision. The material 
changes made in the Schedule of rates of annual depreciation allow- 
able for assessment purposes are described in the following notes :— 
AccounTiInG Macuines.—Accounting machines now occupy pride of 
alphabetical place in the 1956 Revision of I.T.0. 1217. he rate of 
depreciation, in conformity with other ‘‘office machines’’, is 10 per 
cent. 

ArrcraFt Inpustry.—The undermentioned new items appear in I.T.O. 
1217 (1956 Revision) :— 
Percentage 
allowed 
Aircraft industry—plant and machinery used in— 


Aircraft testing equipment .. - ‘ia rarer 74 
General plant and machinery , 5 


Hangar fixtures and fittings .. nee id an 5 
Loose tools .. te .. Replacements 
Plant subject to excessive corrosion .. ad ¥ 10 
Precision machines and plant .. a + a 10 


BakeER’s PLANT.—The annual rate of depreciation for bakers’ plant 
has been increased from 5 per cent to 7} per cent. 

Booxs.—The following depreciation allowances were granted under 
previous Income Tax Order 1217 :— 


Law (including law reports) . 24 per cent 
Other professional (including text books generally ) 5 per cent 


The new Order issued under date 31 January 1956, grants a uni- 
form allowance of 5 per cent in respect of all ‘‘ professional books 
(including text books generally) ’’ 

Thus, the rate for law books (including law reports) has been 
increased from 24 per cent to 5 per cent. 


Butter Factory Puant.—The several revisions of I.T.0. 1217 reflect 
the ever-changing conditions of business. As an example, the pre- 
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vious editions of the Order granted the following depreciation allow- 
ances under General Butter Factory Plant :— 


Horses , ¥ “3 & i 10 per cent 
Horse vehicles - che .. 10 per cent 
Horse wagons for collecting | cream cans .. .. 15 per cent 


These three items do not appear in the 1956 Revision because, 
presumably, there ain’t none no more. 
However, the following items remain in the Order: — 


Rate 
Motor lorries for re cream cans .. .. 20 per cent 
Motor vehicles oi man .. 15 per cent 


Some day, one supposes, eit will be supplanted by helicopters, 
subject to a replacement allowance. 

Casn Recisters.—The annual rate of depreciation on cash registers 
has been increased from 5 per cent to 10 per cent. 

CoLLieERY AND Coat Minine Piant.—The following additions have 
been made by I.T.O. 1217—1956 Revision :— 

Conveyor units— 

Rubber conveyor belts be "a ‘» .. 15 per cent 
Idlers is ~ .. 124 per cent 
Motor, drive and structure of conveyor system 7} per cent 

N.B.—Depreciation is allowable in respect of mining plant only 
where an election is made under s. 123 (1) not to deduct the cost of 
such plant under Division 10. 

CoNTAINER-MAKERS’ PLANT.—The previous Edition of I.T.O. 1217, 
included the following item :— 
‘‘Container-makers’ plant (waxed paper type) rate—74 per 
cent’’. 

In the 1956 Revision, the annual rate of depreciation has been 
increased from 74 per cent to 10 per cent, and the words (‘‘ waxed 
paper type’’), have been deleted so that the new rate of 10 per cent 
applies to all container-makers’ plant. 

Dies, Jigs AND PatterNns.—The following is an extract from the 
Depreciation Schedule contained in the 1956 Revision of I.T.O. 
1217 :— 


Dies 

*Generally i sh .. Replacements 
Plastic industry 2% 85 per eent or Replacements 
Jigs Replacements 
Patterns 

Foundry .. ae 2 BS a: £ 24 per cent 
Generally i. a i .. Replacements 


The previous issue of I.T. 0. 1217 scaidiatedia the following item : 
‘*Patterns—Discarded—Nil’’. This item does not appear in the 1956 
Revision. As pointed out in para. [1602] of Fourth Edition of Com- 
monwealth Income Tax Law and Practice, an adjustment is required 
to be made on the disposal of plant subject to a replacement allow- 
ance. The 1956 Revision of I.T.O. 1217 reflects the correct position as 
explained and illustrated in the above paragraph. 





*This would include the specific items stated in the previous revision, 
viz.:—Jewellers’, Dies for Kit Bag Frames, and those used in connexion 
with steel or brass metal. 
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In the case of Dies, Jigs and Patterns, the 1956 Revision of I.T.O. 
1217 states: ‘‘Where taxpayers wish to claim depreciation in respect 
of dies, jigs and patterns on an annual percentage basis, a percen- 
tage rate will be determined on application to the Taxation Office’’. 
Evectric TramMway EquipMENT.—The annual rate of depreciation on 
“‘tramway overhead equipment’’ (which term includes suspenders, 
terminals, etc. for trolley wires and other overhead equipment, but 
does not include the trolley-wire or brackets and fittings on poles) has 
been increased from 7} per cent to 10 per cent. 

Costs OF INSTALLING, DISMANTLING, TRANSPORTING AND RE-ERECTING 
PLANT AND MACHINERY.—Income Tax Order 1217 (1956 Revision), 
provides as follows :— 

‘*The abovementioned costs are regarded as expenses of a capital 

nature. As a general rule, they may be added to the cost of the plant 
concerned and become subject to depreciation at the rate applicable to 
that plant. However, the cost of minor removals and re-arrangements 
of plant and machinery within the manufacturing premises may be 
claimed as a deduction in the year in which the expenditure is in- 
eurred’’. 
Guass Houses.—Under Income Tax Orders issued prior to 1956, no 
depreciation was allowed on glass houses used by fruit growers and 
market gardeners. The 1956 Revision of I.T.O. 1217 contains the fol- 
lowing new items :— 


Glass Houses (fruitgrowers’ and market gardeners’ )— 
Rate 


Timber framed 3 as “e if .. 5 per cent 
Metal framed - ¢ oa a .. 2 per cent 


IcE-MAKING MACHINERY.—In I.T.O. 1217 (1956 Revision), the fol- 
lowing item has been added under the above heading — 


Rate 
Iee moulds = ae se 7 .. 20 per cent 


IMPROVEMENTS EFFECTED BY PRIMARY PRODUCER ON VIRGIN COUNTRY.— 
Prior to the issue of the 1956 Revision of I.T.O. 1217, that Order 
contained a departmental ruling to the effect that, where improve- 
ments were made on virgin country, the taxpayer could defer his 
depreciation allowance until he began to gain assessable income from 
the lands. This ruling has been omitted from the 1956 Revision. 
Motor VEHIcCLES.—Income Tax Order 1217 (1956 Revision) contains 
the following variations in depreciation allowances of motor 
vehicles— : 

The rates for bulldozers and tractors have been increased from 
10 per cent to 15 per cent. 

A new item appears in the new Order: ‘‘ Heavy haulage of goods 
or passengers, if claimed and supported—20 per cent’’. 

The following is a complete list of the present rates of depreci- 
ation on motor vehicles :— 

Percentage 
allowed 


Bulldozers én i 5 si a - - ot Tan 
Buses of is 2 a - “ dy i 
Supplement to The Australian Accountant—August 1956 





CURRENT TAXATION Avaust 1956 





Percentage 
allowed 
Cars 

Hire and travellers’ cars ive ds it ss fd 
Other cars tie oa s% % su ve kB 
Cycles... 15 

Heavy haulage ‘of goods or " passengers, if claimed and 
supported ih bn S. ve od at .. 20 
Lorries and trucks... oa i sr ae sie b§ 
Tractors cae 

The following new - item appears in the 1956 Revision :— 

Trailers .. ; 10 


Puastic INDUSTRY. _The following rates of PRESS Se TR ten 
declared for the above industry :— 
Dies: 25 per cent or replacements. 
General plant: 5 per cent. 
Hydraulic presses, injection moulding machines and extrusion 
machines: 74 per cent. 


REMOVAL OF PLant.—The cost of new plant for depreciation purposes 
includes the expenses of transport and installation. 

Generally speaking, the cost of removal of plant from one position 
to another position in a factory or from one factory to another is not 
an allowabe deduction in the year in which it is incurred. Such ex- 
penditure is, however, treated as constituting part of the cost of the 
plant for depreciation purposes. Income Tax Order 1217 (1956 
Revision) states that ‘‘the cost of minor removals and re-arrange- 


ments of plant and machinery within the manufacturing premises 
may be claimed as a deduction in the year in which the expenditure is 
incurred’’. 


RoaD-MAKiNG Puiant.—The following is the revised list of road- 
making plant and the rates of depreciation applicable thereto, as 
appearing in I.T.O. 1217 (1956 Revision) :— 

Air compressors and motors NP - * 74 per cent 

Bulldozers .. a ea id .. 15. per cent 

Crushers and bins . i és .. 10 per cent 

General asphalt plant... i it .. 10 per cent 

Motor trucks my ‘ il $i .. 15 per cent 

Road graders and rollers. Je 15 per cent 
ScaFFOLDING.—Inecome Tax Order 1217 (1956 Revision) contains 
the following items of which tubular aluminium scaffolding appears 
for the first time in the Depreciation Schedule :— 

Rate 
Scaffolding— 
Tubular aluminium »% a a .. 10 per cent 
Tubular steel ‘ pn if ..  §6 per cent 


SutpHuric Acip PLant. _The following new item appears in I.T.O. 
1217 (1956 Revision) :— 
Sulphurie Acid Plant— Rate 


Plant 
Where pyrites used in manufacture of the acid 10 per cent 
Where natural sulphur (brimstone) so used .. 74 per cent 
Acid chambers irrespective of raw materials 

used + ata car Se “ .. 5 per cent 
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SURVEYORS’ INSTRUMENTS.—In the previous Order, surveyors were 
granted a replacement allowance in respect of all their instruments. 


The new Order grants the following allowances :— 
Theodolites z oé de abe rs 5 per cent 


Levels - ds aij “a be rr 5 per cent 
Other small instruments, chains, tapes ete. .. Replacements 


Tme Manvuracturine PLant.—The following new item appears in 
I.T.O. 1217 (1956 Revision) :— 
Rate 


Tile manufacturing plant, concrete’ .. .. 10 per cent 


Depreciation at the rate of 5 per cent per annum is allowed on 
brick and tile kiln chimney stacks, which form an integral part of a 
tile making plant. 


GIFTS OF SHARES TO BUSINESS ASSOCIATES 


Gifts of shares to business associates.—In December 1939, taxpayer 
was engaged by R. as a full-time accountant and financial adviser in 
R.’s business. In 1942, taxpayer ceased to be a full-time employee of 
R., and thenceforward he practised as a public accountant and secre- 
tary. In October 1944, R., upon taxpayer’s advice, disposed of his 
business to a proprietary company in which taxpayer and others 
subscribed for three-fifths of the shares so that R. ceased to have a 
controlling interest. Taxpayer also became a director and secretary 
retaining his right of private practice. In 1947, the company’s busi- 
ness deteriorated, and R. agreed to resume more active control, but 
only on condition that the other shareholders should sell all their 
shares to him; taxpayer strongly resisted, but ultimately complied 
with this condition. He ceased to be a director, but remained as secre- 
tary of the company. The company again prospered, and in May 1950, 
a public company (of which taxpayer was also secretary), was formed 
to acquire the whole of the shares in the proprietary company. In 
July 1950, R. feeling that he had attained his life’s ambition as the 
founder of a large business, made gifts of shares in the public com- 
pany to his sons, to taxpayer, to another person C., and to trustees 
for the employees of the proprietary company. Taxpayer and R. and 
their respective wives, were personal friends who exchanged social 
visits; on occasions, R. received from taxpayer informal advice on 
various aspects of his activities. There was no evidence that taxpayer’s 
services either as a full-time employee of R. or later as director and 
secretary in a professional capacity, had, at any time, been insuffici- 
ently remunerated either by R. or by the companies. In 1952, R. 
signed a statement at an interview at the taxation office that the 
shares given to, among others, taxpayer, were given in recognition of 
past services and as an inducement for good service in the future. 
The Commissioner assessed taxpayer on the par value (£3000), of 
the shares given him by R. On appeal from a majority decision by 
Board No. 2 (5 C.T.B.R. (N.S.) Case 97) upholding the Commis- 
sioner’s decision disallowing taxpayer’s objection— Held, allowing 
the appeal, (1) the value of the shares was not assessable under s. 
26 (e); (2) the shares were not a product or an incident of any 
income-producing activity on taxpayer’s part and their value was 
therefore not income in ordinary parlance (JZayes v. F.C. of T. 
(1956), 6 A.I.T.R. in preparation). 


Supplement to The Australian Accountant—August 1956 





CuRRENT TAXATION Avaust 1956 





In the course of his judgment, Mr. Justice Fullagar said: ‘‘The 
view that what the taxpayer received in this case was income seems 
to rest on the view that the gift of the shares was motivated, at 
least to a substantial extent, by gratitude for services rendered, and 
advice and assistance given, by the donee to the donor in the past. 
But this is clearly not enough to make what he received income in his 
hands. It may be conceded that this motive of gratitude played a 
part in the donor’s decision to make the gift. But gratitude for ser- 
vices rendered was by no means the sole or exclusive motive. It is 
clear that the donor was moved very largely by a general feeling of 
goodwill arising from a close relationship which had both a business 
aspect and a personal aspect. It is clear also that he was moved to 
no small extent by the fact that Hayes had, some three years before, 
parted very much against his will with his shares in the proprietary 
company. He had told Hayes that he ‘would make it up to him’, and 
he was now ‘making it up to him’. 

‘So much for the donor’s motives. But as I have said, motive as 
such cannot be a decisive factor in cases of this kind. What is decisive, 
in my opinion, is the fact that it is impossible to relate the receipt of 
the shares by Hayes to any income-producing activity on his part. It 
is impossible to point to any employment or ‘personal exertion’, of 
which the receipt of the shares was in any real sense an incident, or 
which can fairly be said to have produced that receipt. Hayes was 
only employed by Richardson from 1939 to 1944, and it seems absurd 
to say that the shares represented additional remuneration for work 
done in that employment. From 1944 to 1950, he was employed by 
the proprietary company, but it seems equally out of the question to 
say that the shares represented additional remuneration for work 
done for the company during that period. I accept, of course, what 
was said by Dixon C.J. and Williams J. in F.C. of T. v. Dizon (1952), 
86 C.L.R. 540, at p. 556: I agree that ‘if payments are really inciden- 
tal to an employment, it is unimportant whether they come from the 
employer or from somebody else’. It is perfectly consistent with this to 
say that, in determining whether a payment is ‘really incidental to an 
employment’, the fact that it is not made by the employer but by 
some third party may be a very relevant consideration. Its relevance 
in the present case, however, need not be considered, for the position 
simply is that there is nothing whatever to suggest that the gift can 
properly be regarded as money earned by Hayes as director or secre- 
tary of the proprietary company. It was not paid to him in any such 
capacity. It was in no true sense, a product or an incident of any 
employment in which Hayes had engaged or any business which he 
had carried on. 


‘The only other way, so far as I can see, in which the case can be 
put for the Commissioner is to say that the gift of the shares repre- 
sented a reward or recompense for general advice and guidance given 
informally on a number of occasions to R. personally, and proving of 
benefit in the long run to R. himself or to the company in which he 
had a controlling interest. I think that the gift was intended in part, 
though only in part, as such a reward or recompense. But surely it is 
utterly unreal to say that, whenever Hayes expressed a particular 
opinion or recommended a particular course, he was engaging in an 
activity capable of producing income for him. Such an idea is foreign 
to the whole idea of what constitutes income from personal exertion. 
If Hayes had been employed to give such advice or guidance, or if he 
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had carried on a business of giving such advice or guidance, the 
position might well have been different. But he was doing neither of 
those things. If A. tells his friend B. in a casual conversation that 
he thinks that the shares of the Z company will rise greatly in a short 
time, and B. buys shares in the Z company and makes a large profit, it 
will be impossible to contend that a gift of £1000 by a grateful B. to 
his friend A. is income earned by A. A. has earned the money only in 
the loose sense that he has done something for which B. is grateful. 
He has not earned it in the sense—the only relevant sense—that it is 
the product of a revenue-earning activity on his part’’. 

The taxpayer in this case, like the taxpayer in Hayes’ Case, was 
assessed on the par value (£3,000) of shares given him by R. The 
taxpayer, who was a personal friend of R. was a shareholder and 
director in a real estate company which did a lot of business for R. 
and the latter’s company. It was R.’s custom to discuss any real 
estate proposal with taxpayer. If no business resulted, no fee was 
charged, but for all work done by taxpayer’s company, charges were 
made on a normal basis. When the proprietary business in which R. 
was a principal shareholder was acquired by a public company 
formed for the purpose, taxpayer’s company carried out the flotation 
and was remunerated on a normal basis. Taxpayer was a director and 
a subscriber for shares of the public company, the shares in which 
were the subject of the gift from R. On appeal from a majority 
decision by Board No. 2 (5 C.T.B.R. (N.S.) Case 98) upholding the 
Commissioner’s decision disallowing taxpayer’s objection—Held, 
allowing the appeal, the value of the shares was not income in 
ordinary parlance (Christie v. F.C. of T. (1956), 6 A.I.T.R. 257). 

‘*Like the dissentient member of the Board, I have felt slightly 
more difficulty over this case than over the case of Hayes. This is 
because it may be said that the ‘services’ rendered by Christie were 
incidental to, and rendered in the ordinary course of carrying on, an 
occupation undertaken for the purpose of gain, viz., the ordinary 
business of a real estate agent. This is not, I think, true in the same 
sense in the case of Hayes. But the slight difference in this respect 
between the two cases is not sufficient, in my opinion, to lead to a 
different result. I do not think it can be held on the evidence that the 
connexion necessary to make the receipt income subsisted between 
what was given by the donor and anything done by the donee. It is 
not enough, as I have said in the case of Hayes, that a gift should be 
motivated, in part or even in whole, by gratitude for services rendered. 
That mere fact does not supply the necessary connexion, and, in my 
opinion, there was here no other relation between ‘gift’ and ‘services’ 
than is supplied by the fact that one of several motives inspiring the 
gift was gratitude for general help freely given in the past, in the 
course of many informal discussions, and believed by the donor to 
have been a factor in the amassing by him of a considerable fortune. 
One feels that the truth and substance of the whole matter is not 
stated by saying that what was given was remuneration for work and 
labour done. And, unless that can be truly said, what was received 
was not ‘income’ of the recipient’’: per Fullagar, J. 


EXPENDITURE ON DEVELOPMENT OF A MINING PROPERTY 


Between 1925 and 1930, M. Ltd. engaged in successful explora- 
tion and investigation of land held under mineral leases. This mining 
property was in a desolate and isolated part of Western Queensland. 
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In 1925, some 120 unskilled labourers were employed; by 1930, there 
were some 800 employees, and this number increased to over 1100 by 
1936. In 1926 or 1927, the company began construction of 20 houses 
for the accommodation of some of its employees, and, shortly there- 
after, it began the major development of a new township. This project 
involved the construction of houses, provision of an adequate water 
supply, electrical power, abattoirs, bakery, sanitary services, medical, 
hospital and educational facilities and attendant amenities such as a 
sports ground, recreational areas and swimming pool. The project 
was undertaken because the company regarded it as necessarily 
involved in the establishment of its mining undertaking in that it 
would otherwise have been impossible to attract an adequate and suit- 
able labour force. The work was done during three different phases 
of the company’s activities: (1) the period of prospecting and 
exploration, (2) following the decision to exploit the mineral re- 
sources, the period of preparatory work essential to commercial 
operations, and (3) from 1931, the working of the mining property 
for profit. Held, in the circumstances of the case, the provision of 
accommodation and amenities was a necessary part of the establish- 
ment and conduct of the company’s undertaking and the cost thereof 
was expenditure of a capital nature incurred ‘‘on... development of 
the mining property’’ within the meaning of s. 122 (1) of the 1936- 
1950 Act (Mount Isa Mines Ltd. v. F.C. of T. (1955), 6 A.L.T.R. in 
preparation). 

The judgment in the above case establishes that the expression 
‘‘expenditure of a capital nature on...development of the mining 
property”’ in s. 122 (1) signifies, apart from expenditure on plant, all 
expenditure of a capital nature directly attributable to the establish- 
ment of the mine and to the working of it or to its expansion or exten- 
sion from time to time. 

Prospecting and exploration work undertaken to ascertain 
whether the commencement of mining operations would be justified or 
prudent, and which precedes development, is not embraced by the 
word ‘‘development’’ in s. 122; but work which answers the descrip- 
tion of prospecting and which is carried on upon an established 
mining property to determine the best means to be adopted to facili- 
tate the winning of minerals, the existence of which is already known, 
should be regarded as development. 


HUSBAND AND WIFE IN BUSINESS 


Taxpayer claimed that he had carried on a carpet laying busi- 
ness in partnership with his wife from the time the business began in 
1946. The Commissioner refused to admit any partnership before 18 
April 1951, when a written partnership agreement was entered into. 
Evidence established that the moneys with which the business 
started came direct in 1946 from a savings bank account in taxpayer’s 
name. There was oral evidence that the wife had paid her earnings 
in war years into her husband’s savings account, and had maintained 
herself and children from his army allotment. When the business 
started, the money in the savings account was paid into a joint ac- 
count in the name of husband and wife. Either party had the right to 
draw on the new account for any purpose, private, domestic or busi- 
ness. The proceeds of the business were paid into the same account. 
She was also a good sewer and did much of the carpet sewing. She 
had, at times, engaged labour on her own initiative. The business pre- 
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mises were in a fibro work room in the rear of the home which was 
owned by taxpayer and his wife as tenants in common. For the years 
1947 to 1950, income tax returns were lodged showing taxpayer as a 
sole trader; the wife was claimed as a dependant; in the books there 
was no division of profits, and there was only one capital account and 
one drawings account. Insurances were effected, and plant and goods 
were purchased in taxpayer’s name only. There was no registration 
under the Business Names Act. On objection that the partnership 
existed throughout the year ended 30 June 1951—J/eld, (Mr. F. C. 
Bock dissenting) on the evidence a partnership did not exist prior to 
18 April 1951 (5 C.T.B.R. (N.S.) Case 123). 


COSTS OF DIRECTOR’S TRIP OVERSEAS WITH WIFE AND 
DAUGHTER 


Taxpayer company claimed a deduction of oversea travelling ex- 
penses incurred by a director, his wife, also a director, and his 
daughter, aged 19 years, who was employed in the business. Of a total 
expenditure of about £8,000, an amount of £1250 was treated as 
personal expenditure, and the balance was charged among three 
businesses ; the taxpayer company bearing 9/13th of the total charged. 
The Commissioner allowed an amount a little in excess of one-half of 
the sum charged to taxpayer company, whose business was that of re- 
tailer of high-class furniture and furnishings. In every country 
visited, factories, retail and wholesale businesses were inspected to 
ascertain methods and styles of manufacture and retail display. The 
wife attended to correspondence and records, and advised on the pur- 
chase of materials. The daughter studied furniture styles and trends. 
Held, a reasonable allowance was three-quarters of the amount 
claimed (5 C.T.B.R. (N.S.) Case 113). 


PENSIONS RECEIVED FROM SUPERANNUATION FUNDS 


For year ended 30 June 1955, and subsequent years, s. 26aa has 
the effect of excluding from the amount of an annual pension re- 
ceived from a fund to which the pensioner has contributed a part 
equal to an amount ascertained by dividing the ‘‘undeducted pur- 
chase price’’ by the number of years in the taxpayer’s expectation of 
life. In such cases the ‘‘undeducted purchase price’’ is the sum of the 
contributions made to the fund and in respect of which the taxpayer 
did not receive any allowance for Commonwealth income tax pur- 
poses. The specific provisions of s. 26aa have settled disputes which, 
as is shown by the following decisions, led to wide differences of 
opinion on the proper application of repealed s. 26 (c) not only be- 
tween taxpayers and the Department but also among members of the 
Boards of Review. The two cases noted hereunder were decided on the 
same day but by different Boards. 

Section 26 (c) provided that, in the case of an annuity which had 
been purchased, there should be excluded from assessment ‘‘that part 
of the annuity which represents so much of the purchase price’’ as 
had not been the subject of an income tax allowance. 

On 4 July 1952, when he commenced receiving a pension from 
the State Superannuation Board, taxpayer’s expectation of life was 
12.84 years. Taxpayer had contributed £1629 to the scheme over a 
number of years, and had been allowed income tax concessions in re- 
spect of £635 of that amount so that the non-allowed contributions 
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were £994. From the pension of £462 received during year ended 30 
June 1953, the Commissioner excluded under s. 26 (c), £78, by ap- 
portioning the non-allowed contributions of £994 over the taxpayer’s 
life expectancy of 12.84 years. On objection, the taxpayer contended 
that as the undeducted purchase price (£994), as at 30 June 1953, 
exceeded the amount of the pension received in the year, the whole of 
the pension represented undeducted purchase price, so that no part 
was assessable; alternatively, he contended that if there was to be an 
apportionment of the undeducted purchase price, some method other 
than that actually adopted should be used, and he claimed that the 
more appropriate calculation was: °*/;g29 of £462 — £284. Held, 
(Mr. A. C. Leslie dissenting) assessment confirmed (5 C.T.B.R. 
(N.S.) Case 121). 

Thus the majority of Board No. 1 upheld the Departmental prac- 
tice, whilst the dissenting member thought that no part of the pen- 
sion should be assessed unless or until the total of pension received 
exceeded the undeducted purchase price. The members of Board No. 
3 were of yet another opinion. 

Taxpayer retired on 31 October 1952 and became entitled to a 
pension from the Commonwealth Superannuation Fund. Of his own 
total periodical contributions of £2850 to the fund, he had been al- 
lowed income tax concessions on sums amounting to £1520. At the 
commencement of his pension, taxpayer’s life expectation was 14.7 
years. In assessing the pension for year ended 30 June 1953, the Cem- 
missioner excluded from assessability an amount calculated by divid- 
ing £1330 (£2850—£1520) by 14.7. The taxpayer claimed that the 
amount to be excluded under s. 26 (c) was the proportion of the an- 
nual pension that the undeducted amount (£1330) bore to the pur- 
chase price; he claimed further that the purchase price included not 
only his own contributions, but also the Commonwealth’s reimburse- 
ments to the Fund of a proportion of the pension actually paid to him. 
Board No. 3 expressed the view without formally so deciding (except- 
ing Mr. J. F. McCaffrey who did so decide) that the sum properly to 
be excluded under s. 26 (c) was the proportion that the undeducted 
amount (£1330) bore to the purchase price (£2850) not of the full 
annual pension, but only of the ‘‘principal’’ component actuarially 
calculated of the quantam of pension from £2850 invested, at the tax- 
payer’s age of retirement, on the Fund’s basis (5 C.T.B.R. (N.S.) 


Case 122). 


REPAIRS TO FACTORY PREMISES 


Taxpayer, a manufacturing company, used in its operations 
several buildings including a boiler house and one used to house 
wooden vats. Large-scale repairs to buildings and plant were under- 
taken along with an extensive programme of improvement and altera- 
tions. The company claimed as repairs, the following items: 
£80 being the cost of new copper coils used in steam-heating water 
in wooden vats in which a solid was dissolved in a manufacturing 
operation. The coils were connected to a steam pipeline leading 
from the boiler house. A separate coil was attached to each vat. 
£411 cost of replacement of smoke stack. The smoke stack was 50 
feet high, and was constructed of }” steel plate. It was manu- 
factured separately from the boiler which was supplied as a com- 
plete unit without a smoke stack. The smoke stack served two 
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functions of taking away smoke and of acting as a draught vent 
to assist the boiler fire. The stack stood on and was bolted to the 


boiler smoke box. 


£418 cost of construction of an underground concrete pipe drain 
system to replace the previously existing open storm-water drain 
traversing the factory yard. The new drain system was laid along 
the floor of the old open storm-water drain which was then filled 
in to surface level, so that the whole yard became available for 
use by traffic without the previous need for a bridge. 

£463 in roofing buildings with corrugated asbestos in lieu of old 
and worn out corrugated iron. The evidence was that the substi- 
tuted material effected no improvement. 


Held, (1) the copper coils were an integral part of the steam heating 
system and the cost of replacements was allowable as expenditure on 
repairs ; 

(ii) the smoke stack and the boiler were inter-related parts of a 
single unit of plant so that the cost of replacing the smoke stack was 
expenditure on repairs; 

(iii) no part of the expenditure on the drainage system was 
allowable as the expenditure was not upon repair of the old system, 
but upon the construction of a new and different drainage system ; 


(iv) (Mr. W. M. Owen dissenting) the expenditure upon roofing 
was allowable as nothing more had been done then to restore the roof 
to a serviceable condition (5 C.T.B.R. (N.S.) Case 131). 


The following observations by Mr. R. A. Cotes as to what is a 
repair, are of general interest: ‘‘The other matter about which there 
was a marked difference of approach, related more to the question of 
what constitutes a repair. As pointed out in para. [1412] of Gunn’s 
Commonwealth Income Tax Law and Practice (4th Ed.), ‘many 
judicial decisions make it clear that ‘repair’ means to make good 
defects, including renewal where necessary, and that the word does 
not connote a total reconstruction’. A repair involves the mending or 
renewal of some part of whatever is being repaired ; so that the scrap- 
ping and replacement of some article which is complete in itself, 
cannot be regarded as a repair of that article. The plant of a business 
usually consists of a collection of several units which are complete in 
themselves, and this makes it necessary to consider, in some cases, 
whether an item purchased by way of a renewal to keep the ‘plant’ of 
a manufacturing business functioning (using the word ‘plant’ in a 
comprehensive sense as referring to the whole or a defined section of 
the plant of a business) is in fact one of these complete units of plant 
or whether it is no more than a subsidiary part of some such unit. 
This distinction is important because, whereas the replacement of a 
worn part of a unit of plant would be classifiable as a repair, the re- 
placement of something which is an entirety or complete unit of plant 
in itself would not, as I have said, be a repair. This would be so even 
if that unit of plant were essential to enable the plant as a whole to 
function in the manufacturing process. For example if, in the case of 
the present taxpayer, it were found that the boiler (including its 
accessories) was in such a condition that the plant as a whole was 
unusable, the complete replacement of that boiler and its accessories 
would not be a repair to plant. The expenditure involved would be of 
a capital nature because it would have been incurred for the purchase 
of something which was in itself a complete unit of plant’’. 
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RELATIONSHIP BETWEEN §&. 23A and 8. 80 


Under s. 80 (1), a loss is deemed to be incurred in any year of 
income when the allowable deductions exceed the assessable income, 
and the net exempt income of that year. The loss, so calculated, may 
be carried forward as a deduction in the assessments of the next suc- 
ceeding seven income years, but where the taxpayer derives exempt 
income in those years, the deduction under s. 80 is made successively 
from the net exempt income, and from the assessable income (s. 
80 (2)). 

The following example illustrates the application of s. 80 in the 
case of a taxpayer who derives income from a copper mine, and is 
thus entitled to the partial exemption provided by s. 23a of one-fifth 
of the net mining income. 

(1)(a) Assume the copper mine sustained a s. 80 loss of £72,000 in 
in the first year of operations. 

(b) For the second and third years, the excess of income over ex- 

penditure was £60,000. 
(c) In ealeulating the net income of £60,000, trading stock on hand 
at the end of the second and third year was valued at cost 
price (s. 31). 
(2) Second year’s assessment :— 


Exempt under 
Total 8. 234 Tazable 
Net income rs" m? £60,000 £12,000 £48,060 





£60,000 of the £72,000 loss eliminated by 
£12,000 ve “5 > Exempt income 
£48,000 v4 Le i Taxable income 

Balance of loss carried forward, £12,000. 

(3) Third year’s assessment :— 
Exempt under 

Total 8. 23A Taxable 
Net income a ty £60,000 £12,000 £48,000 





Balance of loss, £12,000, eliminated by 
£12,000 rt y* a Exempt income 


(4) In the two years, income tax is paid on a total taxable income of 
£48,000 :-— 


Second year ne i - “e a é< Nil 
Third year aia a ca * “i -e £48,000 


£48,000 


Section 31 provides that the value of each item of trading stock 
(not being live stock) to be taken into account at the end of the year 
of income shall be, at the taxpayer’s option, (a) its cost price, or (b) 
its market selling value, or (c) the price at which it could be replaced. 
Assume that the taxpayer in the above example decided to value its 
stock of copper on hand at the close of the second year at market 
selling value instead of at cost price, and that the market selling 
value was £20,000 in excess of cost price. Assume, further, that the 
taxpayer reverted to cost price in respect of stocks on hand at the close 
of the third year. The net income of the second year would thereby 
be increased from £60,000 to £80,000 and the net income of the third 
year would be decreased from £60,000 to £40,000. 
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(5) Second year’s assessment :— 
Exempt under 


Total 8. 23a Tazable 
Net income ch 7 £80,000 £16,000 £64,000 


ee 


£72,000 loss is eliminated by 
£16,000 nih “ ca Exempt income 


£56,000 4 a3 i) Taxable income 
Leaving a taxable income of £8,000. 


(6) Third year’s assessments :— 
Exempt under 
Total 8. 234 Tazable 
Net income oe .. £40,000 £8,000 £32,000 
(7) In the two years, income tax is paid on a total taxable income of 
£40,000 :— 


Second year “e. “oe “44 42 ame + £8,000 
Third year ba + $3 of ss ote 32,000 


£40,000 
It will be seen that by taking advantage of the options granted to 
taxpayers by s. 31, a saving of tax on £8,000 has been effected. 


PROFIT ON SUBDIVISIONAL SALES OF LAND 


Upon being required by a local authority to transfer his boat- 
building activities from land then oceupied by him, taxpayer sought 
other land and, in February 1950, he bought an area larger than his 
boatbuilding required. The boatbuilding project was abandoned on 
failure to obtain the necessary permit. A company was then formed 
in May 1950, and it leased from taxpayer about one-third of the area 
on which it erected a factory for the manufacture of pre-cut houses. 
Taxpayer held one-fourth of the shares in the company. The rest of 
the land was subdivided under a plan prepared in June 1950; there- 
after, during year ended 30 June 1951, a number of the blocks were 
sold at a profit to taxpayer of £1981. There was evidence that the 
selling agent had broached the question of subdivision with the tax- 
payer prior to his purchasing the land in February 1950. Held, the 
profit of £1981 was assessable income under s. 26 (a) (5 C.T.B.R. 
(N.S.) Case 137). 


PARTNERSHIP WILFULLY MAKING FALSE RETURNS 


Two brothers and their brother-in-law, who was engaged full- 
time in managing the business, operated a garage in partnership. The 
two brothers had separate businesses of their own but they interested 
themselves actively in general policy. The father of the two brothers 
was accountant for the firm, kept books, attended to banking and pre- 
pared income tax returns which the manager signed on his father-in- 
law’s word that they were correct. For the ten years from 1943 to 
1953, total income returned was £15,920; on investigation the actual 
income was found to be £31,604. The manager-partner kept full and 
accurate details of all receipts and payments, and all moneys were 
eorrectly banked. The accountant father was incompetent as an ac- 
countant, and the books he kept were full of mistakes. On appeals by 
the three partners against convictions for wilfully making false 
returns— 
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Held, dismissing the appeals, the evidence supported the magis- 
trate’s conclusion that the partners must have known what the income 
of the business was and how it differed so much from what was re- 
turned, and therefore that they had connived at the false returns 
(Nicol & Ors. v. I. R. Comr. (N.Z.) (1955), 6 A.I.T.R. 266). 


COMPANY WILFULLY MAKING FALSE RETURN 


Following investigation of the assets position of its shareholders, 
a trading company was convicted on four informations that it had wil- 
fully made false income tax returns for 1944, 1945, 1947 and 1949. G. 
was convicted on charges of aiding and abetting the company to com- 
mit the offences. No evidence was called either for the company or 
for G., both of whom pleaded not guilty. The facts found were that G. 
was a director and manager of the company, and held one-quarter of 
the issued shares, the remainder being held by his wife and a trustee 
for his children. The company’s returns were signed on its behalf by 
a public accountant. A taxation inspector obtained from G. and his 
wife information as to their assets on the basis of which he prepared 
statements which showed a material net increase each year in their 
assets position. The statements were discussed with G., who, although 
asked, did not indicate any source of increase in the assets other than 
the company. On appeal against the convictions— 

Held, dismissing the appeals, (1) it was a necessary inference 
from the evidence that the company had made false returns and the 
magnitude and repetition in succeeding years of the discrepancies 
found justified the inference that the false returns were made know- 


ingly and wilfully, and therefore the prosecution had discharged the 
onus on it to establish that there was a wilful offence by the company ; 
(2) it was a proper inference from the evidence that G. knew the com- 
pany’s returns were false, and that the returns were made with his 
concurrence (Parisienne Gown Co. Lid. v. I.R. Comr. (N.Z.) (1956), 
6 A.I.T.R. 269). 


PROFIT-MAKING SCHEME 


Taxpayer was managing director and a shareholder of an earth- 
moving company which was, in 1947, carrying out extensive work for 
X company. The latter had acquired a large quantity of equipment 
lying in a war area and which included earth-moving plant. Taxpayer 
sought to buy from X company the earth-moving plant for use in his 
own contracting business and for hiring to companies in which he was 
interested. X company refused to sell unless all the equipment over 
and above its own requirements was bought in one lot. Being unable 
to finance the whole purchase on that basis, taxpayer obtained a 
verbal option from the X company, and proceeded to interest others 
in taking over his option subject to his retaining the earth-moving 
plant he wanted. He interested W company in the proposition. On 28 
July 1947, the X company confirmed in writing that taxpayer should 
have an option to buy the whole equipment at a price to be fixed by it. 
On 4 August 1947, taxpayer and W Company signed an agreement, 
whereby W company agreed, subject to inspection and valuation of 
the equipment and to price, to acquire taxpayer’s option rights on 
terms that inter alia, taxpayer should ‘‘be compensated for his ser- 
vices by the W company delivering to him such of the plant and 
equipment enumerated in the schedule hereto at the prices therein 
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fixed as the taxpayer shall choose to the value of £8,000’’. If W com- 
pany disposed of the equipment (other than that reserved by tax- 
payer), in one lot, taxpayer was to receive ten per cent of any profit. 
Taxpayer and others interested carried out inspections and valuations 
at the site, and he exercised his option in October 1947 and, as agreed 
among al] concerned, W company then dealt direct with X company 
to which it made all relevant payments. In January 1948, taxpayer 
obtained acknowledgment from W company that certain identified 
plant should be delivered to him. By June 1948, it was clear that W 
eompany would not or could not fulfil its obligation to taxpayer, and 
in July 1948, taxpayer finally released W company from its obligation 
in consideration of a sum of £8,500 which the Commissioner assessed 
as income of year ended 30 June 1949. Held, (Mr. A. P. Webb dissent- 
ing) Commissioner’s assessment confirmed. Per Mr. W. M. Owen: 
The sum was income in ordinary parlance as being a reward for ser- 
vices rendered. Per Mr. R. A. Cotes: The sum was assessable as being 
the proceeds of a profit-making scheme within the second limb of s. 
26 (a) (5 C.T.B.R. (N.S.) Case 126). 


‘*It does not seem that the use of the word ‘scheme’ in the second 
limb of the paragraph implies that there must, of necessity, be a 
series or repetition of acts. Such a proposition was put forward by 
the appellant in the case of Clowes v. F. C. of T. (1954), 6 A.I.T.R. 71, 
but was rejected by Taylor, J., who (at p. 84) said, ‘I can see no 
warrant for concluding that every profit-making scheme or plan 
which may be decided upon by a taxpayer must require for carrying it 
into effect a series or repetition of acts’, and he went on to adopt the 
observation of Dixon J. in the case of Premier Automatic Ticket 
Issuers Ltd. v. F.C. of T. (1933), 50 C.L.R. 268, where, referring to 
the second limb of the predecessor of s. 26 (a), he said, ‘The alterna- 
tive carrying on or carrying out appears to cover, on the one hand, 
the habitual pursuit of a course of conduct, and, on the other, the 
earrying into execution of a plan or venture which does not involve 
repetition or system’. But although this is so, the carrying out of a 
‘scheme’ does require that there should be ‘some programme or plan 
of action’ (see Kitto J. at p. 80 in Clowes case). The acts of the tax- 
payer in the present case demonstrate that there was a ‘programme 
or plan of action’ sufficient, I think. to bring them within the meaning 
of the word ‘scheme’, as that word is used in s. 26 (a). But it is 
necessary to consider further whether his acts constituted the carry- 
ing out of a ‘profit-making’ scheme. 


‘‘In the case of F.C. of T. v. Becker (1952), 87 C.L.R. 456; 5 
A.I.T.R. 345, Fullagar J., in considering the meaning of s. 26 (a) for 
purposes of that case, said (at C.L.R. p. 460)—‘A profit can only be 
ascertained by comparing one sum of money with another’. In the 
same case, on appeal, Kitto J. said (at C.L.R. p. 467) ‘Section 26 (a), 
unlike the provisions with which the court was concerned in the cases 
cited, uses the language of everyday affairs without artificial restric- 
tion or enlargement. Whether a given amount is to be characterised 
as a profit within the meaning of the provision is a question of the 
application of a business conception to the facts of the case. This 
does not mean that formal steps that have been taken are to be ignored 
on the ground that the same result might have been achieved in 
another way; but it does mean that, however many and complicated 
the steps employed may have been, a profit is not found to have arisen 
until there has been deducted from the ultimate sum received, the 
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amount or value of all that in fact it has cost the recipient to obtain 
that ultimate sum’. The principles here expressed would seem to be 
satisfied if comparison be made between the gross amount received by 
a taxpayer from the carrying out of a scheme and the sum of the ex- 
penses incurred by him (if any) in obtaining that amount. These 
expenses need not necessarily have involved the purchase of property ; 
and if, in the course of carrying out a scheme, the taxpayer should 
incur no expenditure, the profit would, I should think, correspond 
with the gross receipts. To determine whether or not a profit has 
arisen from the carrying out of a scheme—to determine whether 
there has been a profit-making scheme—one must apply ‘a business 
conception to the facts of the case’. One must consider whether the 
taxpayer has sought and has obtained a pecuniary gain or its 
equivalent (s. 21) from the earrying out of the scheme under con- 
sideration. 

‘*For reasons set out herein, I consider that from the moment 
when the taxpayer found that he had the opportunity of acquiring 
the option to purchase the whole of the assets in the ‘area of opera- 
tions’ not required by the X company, he entered upon a series of 
negotiations and activities designed to produce a profit or advantage 
to himself, and that these negotiations and activities did not come to 
fruition until he received payment of the sum of £8,500 in or about 
July 1948. Ilis activities as a whole are appropriately described as 
being in the nature of a profit-making scheme. Whilst his desire to 
obtain the earth-moving equipment was what prompted his initial 
enquiries, his actions thereafter were, in my opinion, influenced more 
by his desire to deal with the option for profit to himself than by his 
desire to obtain the equipment for use as a capital asset (which I 
think on the facts, beeame of secondary importance). This makes it 
unnecessary to consider a further submission by Mr. Aickin, that to 
bring a transaction within the terms of s. 26 (a), there must be, at the 
time of acquisition of any property concerned, a dominant purpose of 
profit-making by sale’’: per Mr. R. A. Cotes. 


TAX RELIEF 


The greatest service we can do to education to-day, is to teach 
fewer subjects. No one has time to do more that a very few things 
well before he is twenty, and when we force a boy to be a mediocrity 
in a dozen subjects, we destroy his standards, perhaps for life. 


(Surprised by Joy: Professor C. S. Lewis). 


No man is a complete failure until he begins disliking men who 
succeed. 


‘*Edueation should make people think. Propaganda is designed 
to make them think they think’’. 


W. B. Edwards in The C.G.A. Service Messenger. 


No man ever yet won the Derby by merely flogging a dead horse. 
Christopher Hollis in London Punch. 
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LOSS INCURRED THROUGH NEGLIGENCE 


A substantial part of taxpayer’s business as a solicitor related 
to the arranging of temporary loans for his clients with or without 
security. Many clients gave him a wide discretion to make short- 
term loans of moneys they left in his care. He made the advances, 
collected the interest, accounted to his lending clients for the interest 
less commission, and himself profited by the costs incidental to the 
loans and by the commission. Some 28% of his gross income arose 
from such transactions. In 1946 taxpayer advanced £2000 from a 
client’s funds upon representations, which turned out to be fraudu- 
lent, by taxpayer’s part-time book-keeper that the latter’s uncle 
needed urgent temporary accommodation. Taxpayer drew and signed 
a trust account cheque for £2000 in favour of the book-keeper whose 
cheque he took for the same amount in return. The book-keeper ap- 
propriated the sum and was subsequently made bankrupt. On ob- 
jection to the Commissioner’s disallowance of a deduction of the 
£2000 refunded by taxpayer to his client, a magistrate found that 
the conduct of taxpayer amounted to negligence for the consequences 
of which he was responsible to his client and the magistrate held the 
sum was deductible. On appeal by the Commissioner.—Held, the sum 
of £2000 was a loss ‘‘exclusively incurred in the production of the 
assessable income’’ of the relevant year in terms of s. 80 (2) and 
was not a ‘‘loss of capital’’ within s. 80 (1)(b) (C. of T. (N. Z.) v. 
Webber (1956), 6 A.I.T.R. in preparation). 

It was contended for the Commissioner that an expenditure or loss 
could not be regarded as being incurred ‘‘in the production of assess- 
able income’’ unless it was incurred with the purpose of producing 
assessable income. In relation to that argument, Turner J. discussed 
numerous cases and proceeded: ‘‘In the present case the Court is 
dealing with a loss. I have already pointed out that there is a differ- 
ence between these two terms. While in the case of an expenditure 
the payment-out is generaily made voluntarily as a matter of choice, 
a loss like the present one falls upon the taxpayer as a matter of 
necessary obligation without any choice on his part—it is the inevi- 
table consequence of what has gone before. In the words of Finlay J. 
in Allen v. Farquharson Bros. & Company (1932), 17 T.C. 59 at p. 
64 :— 

7 CUNNINGHAM’S TAXATION LAWS OF NEW ZEALAND, - 
FOURTH EDITION—PRICE £7 4s. CASH 
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‘...I do think that there is a distinction to be drawn between 
the two. (a) relates to disbursements: that means something 
or other which the trader pays out; I think some sort of volition 
is indicated. He chooses to pay out some disbursement; it is an 
expense; it is something which comes out of his pocket. A loss 
is something different. That is not a thing which he expends or 
disburses. That is a thing which, so to speak, comes upon him 
ab extra... .’ 

‘‘In such circumstances, it appears to me logically meaningless to 

inquire as to the purpose of the loss—it is not incurred with any pur- 

pose but is a necessity not governed by motives or reasons, but by 
compulsion from without. In such a case an inquiry as to purpose 
appears to me to have no place. 

‘‘The judgment of Callan J. in the Court of Appeal in Public 
Trustee v. Commissioner of Taxes, [1938] N.Z.L.R. 436 at pp. 457-8 
makes it perfectly clear that while in New Zealand, in the case of pay- 
ments voluntarily made, one of the tests may be ‘the direct purpose 
of the expenditure’, there may be exceptions to this rule. Callan J. 
allowed one such exception when the payment is one for interest. I 
have no doubt at all that a ‘loss’ such as the one incurred by the tax- 
payer in the present case is another exception. 

‘*Where therefore in New Zealand a claim is made in respect of 
a loss, as distinct from an expenditure, it seems to me that the in- 
quiry must be simply whether the loss was incurred in the course of 
producing the assessable income. 

**This test, of course, is not a purely temporal one: it cannot be 
sufficient if the loss is incurred simply during the time when the 
income is being earned. There must be an inquiry into ‘the degree of 
connexion between the trade or business carried on and the cause of 
the liability for damages’—The Herald & Weekly Times Ltd. v. 
Federal Commissioner of Taxation (1932), 48 C.L.R. 113, 119. The 
loss must have been incurred, in my opinion, as part of the operations 
reasonably incidental to the earning of the income—one ‘fairly inci- 
dental to the carrying on of the business’ to use the words of Dixon J. 
in Ash v. Federal Commissioner of Taxation (1938), 61 C.L.R. 263 at 
p. 283, or one ‘really incidental to the trade’ of the taxpayer to quote 
from Lord Loreburn L.C. from Strong & Co. Ltd. v. Woodifield, 
[1906] A.C. 448 at p. 452. Here I have no difficulty at all in deciding 
that the loss suffered by taxpayer was one really incidental to the 
carrying on of his practice. A substantial part of the income which 
he derived from that practice admittedly came from transactions 
closely resembling the one in which the loss now in question was sus- 
tained. It is, I think, clearly demonstrated that the loss arose from 
one of a series of transactions, the total of whose resultant income 
constituted a substantial part of taxpayer’s income’’. 

This judgment will doubtlessly come up for consideration in cases 
arising under s. 51 of the Australian Act where claims are made for 
deductions of losses or outgoings such as damages for negligence 
incurred as part of the operations reasonably incidental to the earn- 
ing of income. The judgment seems relevant in support of claims like 
those rejected in 4 C.T.B.R. (N.S.) Case 67 (cost to employer of 
replacing employees’ savings bonds stolen by another employee 
entrusted with their care) and in Case 68 (cheque signed in blank for 
business purposes fraudulently completed and negotiated by ac- 
countant). 
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COMPENSATION FOR CANCELLATION OF ONE OF SEVERAL 
AGENCIES 


In Van den Berghs Ltd. v. Clark (1935), 19 T.C. 390, the House 
of Lords held that compensation received in respect of damage to the 
profit yielding subject or business structure of a taxpayer was a 
receipt of a capital nature. The Scottish Courts in decisions of recent 
years have decided that an agency held by a manufacturers’ represen- 
tative was not such a part of the taxpayer’s business structure as to 
bring compensation for cancellation of one such agency within the 
classification of a capital receipt; accordingly, it was held that such 
compensation for cancellation of one of several agencies was. assess- 
able as being profits or gains of the trade in terms of the United King- 
dom Act (Kelsall Parsons & Co. v. I. R. Comrs. (1938), 21 T.C. 608). 
Australian Boards of Review have given contrary decisions in cases of 
the foregoing kind. Thus, in 15 C.T.B.R. Case 18 it was held that 
the compensation was a capital receipt, whilst in 5 C.T.B.R. (N.S.) 
Case 23 it was held to be assessable. The English Court of Appeal 
has now followed the Scottish decisions. 

The taxpayer, a manufacturers’ agent, held agencies for twenty 
manufacturers altogether for widely varying periods between 1939 
and 1951. In 1948, he had two such agencies of which one was an 
agency under a written agreement terminable by twelve months’ 
notice but likely to go on indefinitely. On 1 July of that year, that 
agency was determined by the principals without due notice and the 
taxpayer thereby suffered a very serious reduction in his earnings. 
He brought an action for damages for breach of the contract and for 
commission due up to the breach. The action was settled, and in an 
agreed order of 20 April 1950, the taxpayer recovered £4,000, which 
was expressed to be damages for breach of agreement and costs, the 
elaim for commission having been abandoned. The taxpayer was 
assessed to income tax on the £4,000. The General Commissioners of 
Income Tax found that the £4,000 took the place of commission 
which the taxpayer would have earned if the employment had con- 
tinued until 20 October 1949, (when a notice given on 1 July 1948, 
would have expired) and that it was therefore taxable profits in his 
hands. On appeal, Held: the sum was properly assessed to tax as 
being profits or gains of the taxpayer’s trade as sales agent, because 
(i) the loss of the agency was one of the incidents of the taxpayer’s 
business, did not partially destroy that business and thus was not the 
loss of an enduring capital asset, and (ii) the commissioners were 
justified in their finding, which was reached without misdirection of 
law: (Wiseburgh v. Domville, [1956] 1 All E.R. 754). 

Lord Evershed, M.R., after saying that this was not a case where it 
could be inferred that the £4,000 or any part of it represented 
damages for the loss of the taxpayer’s goodwill, proceeded as follows: 

‘* Was this sum paid by way of damages in respect of this agency 
contract ‘profits or gains’ arising from the trade of the taxpayer as 
a sales agent? The argument of counsel for the taxpayer had the 
attraction of simplicity. He said the £4,000 was paid to the taxpayer 
in exchange for a profit-earning asset which he had lost owing to the 
breach of the contract by the company, and it followed that it was a 
capital item. If the question were re integra that argument would be 
more attractive still, but it clearly will not stand as a test in the 
light of the authorities. For the most part these authorities are 
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decisions of the Inner House of the Court of Session in Scotland which 
do not bind this court. But the Income Tax Acts apply indifferently 
on either side of the border, and I should be slow to adopt a new 
approach to the incidence of taxation in England from that estab- 
lished in Seotland. In other words, I feel we should follow the line 
of the Scottish decisions and the principle which can be extracted 
from them. 

‘“In Kelsall Parsons & Co. v. Inland Revenue (1938), 21 T.C. 
608, Lord Normand (Lord President), said (at p. 619) : 

‘ ...no infallible criterion emerges from a consideration of the 
ease law. Each case depends upon its own facts... .’ 

‘‘That ease is perhaps very much at one end of the line and Barr, 
Crombie & Co. v. Inland Revenue (1945), 26 T.C. 406, very much 
at the other. In the former, the business of the taxpayer company 
was that of agents for manufacturers. At the relevant date they had 
far more agency contracts than the taxpayer here, however, and the 
sum under consideration by the Inner House was paid for cancella- 
tion of a contract which would have determined in any event in a 
relatively short time and in regard to which, as Lord Normand says, 
the taxpayer had no reasonable expectation of its further continuance. 

‘‘However, junior counsel for the taxpayer points out that the 
present case is really distinguishable in a significant degree on its 
facts. First, the taxpayer here held but two agencies. Secondly, 
although the present agency was expressed to be determinable at 
relatively short notice, there would have been no reason to suppose 
that it would have been if all had gone well. And thirdly, as the com- 
missioners pointed out, the effect of the loss of this contract, quoad 
the taxpayer’s agency business, was very substantially to depreciate 
his earnings: whereas in Kelsall Parsons & Co., the court pointed 
out that the taxpayer’s earnings out of the agency business were not 
much different from what they had been before the cancellation of 
the material contract. I agree that this case differs in these respects 
from Kelsall Parsons & Co. But I am unable to agree that those 
differences are of such significance as to bring it from the territory, 
so to speak, of Kelsall Parsons & Co. into that of Barr, Crombie & Co. 
On its facts, the present case more closely resembles Inland Revenue 
v. Fleming & Co. (Machinery) Ltd. (1951), 33 T.C. 57, and, as 
already indicated, I must resist counsel’s invitation to refuse to follow 
the Scottish line of authority. 

‘‘To bring the case within the Barr, Crombie territory, the tax- 
payer must be shown to have parted in truth and in substance, not 
merely with his rights and expectations under a contract entered into 
in the ordinary course of his trade, but with one of his enduring 
capital assets, as it is called. On that sort of consideration, this case 
might well have been different if the £4,000 had been paid because 
the taxpayer’s goodwill had been damaged. In Barr, Crombie & Co. 
v. Inland Revenue, the agency cancelled amounted to the substance 
of the whole business of the taxpaying company. Its receipts ac- 
counted for nearly nine-tenths of the total earnings and its loss 
necessitated the complete reorganisation of the company’s business, a 
reduction in their staff, and the taking of new and smaller premises. 
In effect, a substantial part of the business undertaking had gone. 
Here, the taxpayer has been carrying on a business which for thirteen 
years has shown variations in the actual agreements which it has 
comprehended. The business has suffered something perhaps of a 
disaster by reason of this quarrel with a valuable customer. But, 
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beyond that, it seems to me it is not right to say that the taxpayer had 
his undertaking as a sales agent partially destroyed or taken away. 

‘‘But the matter being largely one of degree and so of fact, as 
Lord Normand said, I think the question is one of fact for the com- 
missioners to find. On the facts of this case it seems to me that they 
were justified in finding, without any misdirection of law, that the 
amount awarded to the taxpayer was a taxable profit, i.e., a part of 
the profits or gains arising from the business for the year in ques- 
tion’’. 

The Barr, Crombie ease is similar to the Australian case of 
Californian Oil Products Ltd. v. F.C.T. (1934), 52 C.L.R. 28, where 
it was held that compensation for cancellation of taxpayer’s sole 
agency was a capital receipt. 


RECEIPT OF LUMP SUM FOR RELINQUISHING AGENCY CON- 
TRACT 


The taxpayers were a mining finance company incorporated in 
the United Kingdom in 1889, whose business included among other 
activities the making of agency and secretarial contracts and the 
performance of the duties of agents and secretaries, although the 
making or cancellation of such contracts was not frequent. The tax- 
payers held eight agency and secretarial contracts and had done so 
for some years. The taxpayers and friendly shareholders, the F. 
trustees, held a majority of the shares of K. Co. and had nominees on 
the board of K. Co. The taxpayers had a contract with K. Co. to act 
as its agents and secretaries for an annual fee of £1,500; this contract 
was terminable by six months’ notice, but owing to the majority 
shareholding and representation on the board could not in practice be 
determined without the consent’ of the taxpayers or the F. trustees. 
The taxpayers and the F. trustees entered into an agreement with a 
third party under which they both sold their shares in K. Co. to the 
third party at a fair price; their nominees resigned their directorships 
of the K. Co. and the taxpayers relinquished their contract with the 
K. Co. for agency and secretarial duties in return for a payment by 
the third party of £20,000, which was shared between the taxpayers 
and the F. trustees, £16,138 4s. 2d. being retained by the taxpayers. 
It was conceded that the £20,000 was not part of the consideration 
for the sale of the shares. The taxpayers were assessed to income tax 
in respect of their portion of the £20,000 as profits of their trade 
under Case 1 of Schedule D to the Income Tax Act 1918. 

Held: the £16,138 4s. 2d. was taxable as annual profits or gains 
arising to the taxpayers from trade because the taxpayers’ business 
included the making of agency and seeretarial contracts and cancella- 
tion of one agency and secretaryship, viz., that for the K. Co., should 
be regarded as a normal trading risk compensation for which was a 
gain from trading, and the loss of the agency and secretaryship was 
not so serious a loss as would, by crippling the taxpayers’ business, 
cause the payment of the £16,138 4s. 2d. to be payment of compen- 
sation for loss of a capital asset (Anglo-French Exploration Co. Ltd. 
v. Clayson, [1956] 1 All E.R. 762). 

‘‘Tf the matter were re integra, I think there is much to be said 
for the simple view that a sum of money received in consideration 
for the giving up or destruction of an agreement under which one 
looks to earn an annual sum is capital and not income; for in such 
ease the sum received might be fairly described as the capitalised 
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equivalent at the present time of income prospects. The question 
remains, however, not whether that sum in some senses or in some 
contexts might sensibly be called a capital payment, but whether it 
is a profit or gain arising from the trade of the recipient within the 
terms of Schedule D. 

‘‘The matter is not in any case re integra. The line of cases 
starting from the well known trilogy in 12 Tax Cas., of Inland 
Revenue Comrs. v. Newcastle Breweries, Ltd. 12 T.C. 927, Short Bros., 
Ltd. v. Inland Revenue Comrs. 12 T.C. 955 and Inland Revenue 
Comrs. v. Northfleet Coal & Ballast Co. Ltd. 12 T.C. 1102, in 1927, 
seem to me to emphasise that sums received for the cancellation of 
an agency or of other similar agreement which has been entered into 
by the recipient in the ordinary course of its trade will themselves, 
prima facie, be regarded as received in the ordinary course of trade 
unless the transaction involves a parting by the recipient with a sub- 
stantial part of its business undertaking. Barr, Crombie & Co. v. 
Inland Revenue (1945), 26 T.C. 406, was a case of that exceptional 
character. 

‘*On the other hand, there are the cases to which we were 
referred in the present case of Kelsall Parsons & Co. v. Inland 
Revenue (1938), 21 T.C. 608, and Inland Revenue v. Fleming & Co. 
(Machinery), Ltd. (1951), 33 T.C. 57. In Wiseburgh v. Domville, 
in which we gave judgment after the first hearing of this case, I said 
that we had not thought it right to express a different view from that 
which has been persistently entertained in the Court of Session in 
Scotland, where the majority of these cases seem to have arisen: per 


Lord Evershed, M.R. 


ESTATE DUTY 


Disposition of Real Estate for Nominal Consideration.—By a con- 
tract of sale dated 9 July 1945, the deceased in his lifetime, con- 
tracted to sell land to Miss X, who was not a relative of his by 
blood, marriage or adoption. The purchase money was stated to be £1, 
and after the printed words ‘‘the balance of purchase money’’, there 
were typed in the words ‘‘love and affection the (deceased) has for 
Miss X’’. A memorandum of transfer under the Real Property Act 
was executed by the parties on 4 April 1946. The deceased died on 28 
December 1948. The Commissioner included in the value of the 
Estate, a sum of £4,480 under s. 8 (4) (a) of the Estate Duty Assess- 
ment Act. It was objected that the gift had been made more than 
three years prior to deceased’s death. At the hearing, it was con- 
tended (1) that the contract of sale dated 9 July 1945, was effective 
to pass the beneficial interest in the property to Miss X, and (2) that 
even if the beneficial interest did not pass on execution of the contract, 
the disposition was one for valuable consideration, and was outside the 
definition of ‘‘gift inter vivos’’ in s. 3 of the Act. 

Held, disallowing the objection, (1) there was a gift of real pro- 
perty from deceased to Miss X, (2) the contract of sale was not effec- 
tual to pass the beneficial ownership in the property to Miss X, the 
gift being complete, at the earliest, on execution of the memorandum 
of transfer and delivery of it to her, and (3) whilst the words ‘‘valu- 
able consideration’’ do not necessarily mean adequate consideration a 
purely nominal consideration does not constitute valuable considera- 
tion, and the transaction did not on the evidence fall outside the 
definition of ‘‘gift inter vivos’’ (5 C.T.B.R. (N.S.) Case 135). 
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FORM AND SUBSTANCE IN RELATION TO A COMPANY 


In I. R. Comrs. v. Fisher’s Executors, [1926] A.C. 395, Lord 
Sumner said at p. 411:— ‘‘The only intention that the company has 
is such as is expressed in or necessarily follows from its proceedings. 
It is hardly a paradox to say that the form of a company’s resolutions 
and instruments is their substance’’. 

Trustees under a will held, inter alia, shares in a company, on 
trust for certain life interests, upon the termination of which the 
corpus was to be divided among the ultimate beneficiaries. The 
company pursuant to an election under s. 95a of the Canadian Income 
Tax Act 1948, issued redeemable preferred shares as a means of 
dealing with its undistributed income, and immediately redeemed the 
shares. Held, applying the conclusive test whether or not the company 
had increased its capital, it was obviously contemplated and was 
certain that none of the money would remain in the company’s hands 
as paid-up capital. Therefore, the redemption money was income in 
the hands of the trustees. Re Fleck, [1952] Can. T.C. 196. 

In Re Waters, [1955] Can. T.C. 130, the company on 9 February 
1951 declared a stock dividend in redeemable preference shares with- 
out specifying when it would redeem the shares. In fact, redemption 
of the shares was made in part in 1951, 1952 and 1953. Held, as the 
company had increased its capital by the issue of the redeemable 
preference shares but had in no way committed itself to any future 
redemption thereof, the proceeds of the redemption represented capi- 

. tal in the hands of the trustee-shareholders. 

In Re Waters, supra, Pickup C.J. of Ontario, after quoting the 
above extract from the speech of Lord Sumner in Fisher’s Exrecutors’ 
Case, went on to say: ‘‘In considering this appeal, I have en- 
deavoured to consider only the corporate acts of the company where 
I find both the form and substance as well as the intention of the 
company. I think, however, that one must look at the whole of the 
form and not just part of it. When one does so, it seems to me to be 
clear that in the Fleck Case, the company was not in fact capitalising 
its accumulated surplus income, but that in the instant case the com- 
pany was’’ (the italics are the writers’). 


COST OF GRAVELLING GRASS TENNIS COURTS 


Taxpayer had fifteen tennis courts which he used for gaining 
income. Three of the courts were gravel and twelve were grass. 
Because of the difficulty of maintaining four of the grass courts in 
playable condition, taxpayer expended £419 in gravelling those four 
courts. Subsequently these courts were in use all the time they were 
open day or night whereas, previously, no night play had been pos- 
sible. On a claim for a deduction of the expenditure as for repairs— 
Held, the expenditure was upon alteration or improvement and was of 
a capital nature ( 5 C.T.B.R. (N.S.) Case 142). 


PERIODICAL PROCURATION FEES 


Taxpayer, in order to facilitate its purchase of trading stock 
and to enable it to earn settlement discounts, arranged with ‘‘G’’ 
to obtain short term loans at a total cost of ten per cent per annum, 
this percentage to include interest payable to the lenders and a com- 
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mission or procuration fee to ‘‘G’’. Held, the procuration fees were 
an allowable deduction under the general provisions of the South 
African Act (I. R. Comr. v. Genn & Co. (Pty.) Ltd. (1955), 20 8. Af. 
T.C. 113). 


It is considered that an annual fee of the above nature is an 
allowable deduction under s. 51 in the income year in which each pay- 
ment is incurred, being equivalent to additional interest. In this 
view, s. 67 is not applicable to the above class of case. 


LIFO REJECTED IN FAVOUR OF FIFO FOR TAX PURPOSES 


Under Canadian tax legislation, income is defined as meaning 
the annual net profit or gain ascertained as being the profits from a 
trade or business. As is also the case under the U.K. Act, net profit 
is ascertained by bringing into account trading stock at a valuation. 
The basis of such valuation depends not on specific statutory pro- 
visions as in Australia but on well-established principles that have 
been recognised by the courts. The words italicised are of the 
greatest importance as the decision of the Privy Council in Minister 
of Nat. Rev. v. Anaconda American Brass Ltd., [1956] 1 All E.R. 20 
emphasises. 

Taxpayer company carried on the business of purchasing metals 
and manufacturing them into sheets and tubes which they sold. In 
1947, (a year in which there had been large increases in the prices of . 
metals), the company made a return for income tax purposes, and, 
in computing its net taxable income for that year, adopted the system 
known as L.I.F.O., or last-in-first-out, which it had used for some 
years for its own corporate purposes. Under this system, the cost 
per pound of metal most recently purchased and added to stock was 
the cost per pound of metal content charged against the next sale of 
processed metal products. Under that method of accountancy the 
company’s closing inventory for 1947 showed the stock as including 
a large amount of metal purchased in 1936. As it was not possible 
to ascertain from the company’s records the precise cost to the com- 
pany of the metals used during the year, the Minister of National 
Revenue, in ascertaining the company’s income for the assessment of 
the company to income tax and excess profits tax for 1947, adopted 
the system known as F.I.F.O., or first-in-first-out, in which it was 
assumed that the metals used during the year were those which had 
been longest in the company’s inventory. In view of the higher 
prices charged by the company in 1947 for its goods to cover the 
greatly increased costs of metals in that year, the F.I.F.0. method of 
accounting showed a much larger profit as having been earned by 
the company in 1947 than was shown by the L.I.F.0. method. It was 
accepted that in Canada, the L.I.F.0. method was, in certain condi- 
tions, a proper and generally accepted method of business account- 
ancy. 

Held, the L.I.F.0. method was not an appropriate method of 
accountancy for the purposes of income tax in the present case 
because it failed to observe the principle that what was to be ascer- 
tained at the beginning and end of the accounting period was for tax 
purposes to be taken to be the actual stock so far as it could be 
ascertained; the method involved the deliberate disregard of faéts 
which could be ascertained and must be given their proper weight 
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such as the facts that metals purchased during the last month of 
1947 could hardly have been processed during 1947, and that so 
large a quantity of metal purchased in 1936 was not likely still to be 
in stock in 1947. 

Delivering the judgment of the Privy Council, Viscount Simonds 
said: ‘‘There Lordships do not question that the L.I.F.0O. method, or 
some variant of it, may be appropriate for the corporate purposes of 
a trading company. Business men and their accountant advisers 
must have in mind not only the fiscal year with which alone the 
Minister is concerned. It may well be prudent for them to carry in 
their books stock valued at a figure which represents neither market 
value nor its actual cost, but the lower cost at which similar stock 
was bought long ago. A hidden reserve is thus created which may 
be of use in future years. But the Income Tax Act is not in 1947 
concerned with the years 1948 or 1949, by that time the company 
may have gone out of existence and its assets been distributed. Nearly 
seventy years ago, Lord Herschell said, in Russell v. Town & Country 
Bank (1888), 2 T.C. 321, at p. 327: 

‘The profit of a trade or business is the surplus by which the 
receipts from the trade or business exceed the expenditure necessary 
for the purpose of earning those receipts.’ 

‘*This is only one of many judicial observations in which it is 
implicit that no assumption need be made unless the facts cannot be 
ascertained, and then only to the extent to which they cannot be 
ascertained. There is no room for theories as to flow of costs: nor is it 
legitimate to regard the closing inventory as an unabsorbed residue 
of cost rather than as a concrete stock of metals awaiting the day of 
process. It is, in their Lordships’ opinion, the failure to observe, or, 
perhaps it should be said, the deliberate disregard of, facts which 
can be ascertained and must have their proper weight ascribed to 
them, which vitiates the application of the L.I.F.0. method to the 
present case. It is the same consideration which makes it clear that 
the evidence of expert witnesses that the L.IL.F.O. method is a 
generally acceptable, and, in this case, the most appropriate method 
of accountancy, is not conclusive of the question that the court has 
to decide. That may be found as a fact by the Exchequer Court and 
affirmed by the Supreme Court. The question remains whether it 
conforms to the prescription of the Income Tax Act. As already 
indicated, in their Lordships’ opinion it does not’’. 


LOCAL and NON-LOCAL GOODWILL 


The following cases are all concerned with the question whether 
goodwill was ‘‘attached -to or connected with land’’ a lease of which 
had been granted, assigned or surrendered so as to be a ‘‘premium’”’ 
for income tax purposes within the meaning of the definition of 
that term prior to the amendments made by Act No. 90 of 1952. 


Mixed Newsagency Business.—Taxpayer conducted a mixed news- 
agency business in adjoining shops owned by her in a busy city area. 
She was negotiating for the sale of the newsagency section for £3,000 
plus stock and plant at valuation, when a Newsagents Control Board 
eame into being. The rules of the Control Board provided that it 
should value goodwill on a unit system and it fixed taxpayer’s good- 
will at £4,419, but there was no evidence as to the factors taken into 
account in such valuation. The sale was effected on a compromise 
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basis for £3,700 allocated in the contract of sale: £3,500 business name 
and agencies, £100 local goodwill and £100 restraint clause. The 
part of the business sold comprised that related to sale of newspapers 
etc., stationery, tobacco and cigarettes and souvenir lines. Taxpayer 
retained the part relating to sale of toys, china and fancy goods. She 
also discontinued her agency for sale of lottery tickets although, 
without any action on her part, a new lottery agency was granted to 
the purchaser. The newsagency rights consisted of an exclusive right 
to sell upon the premises and at certain street corners the evening 
newspaper circulating in Perth. It also comprised a sub-agency to 
sell upon the premises the morning newspaper. Taxpayer granted a 
lease of the newsagency premises to the purchaser. Sales in the news- 
agency section for a period of three months up to the sale thereof in 
September 1950, were made up: 


Newspapers, etc., over counter 
Newspapers sold in streets 
Tobacco, cigarettes, ete. 
Lottery tickets 


Taxpayer admitted that £100 allocated to local goodwill was 
assessable as a premium, but objected to assessment on the £100 for 
the restraint clause and the £3,500 for business name and agencies. 
Held, (Mr. R. A. Cotes dissenting as to the sum of £3,500) the whole 
consideration of £3,700 was assessable as being a premium (5 C.T.B.R. 
(N.S.) Case 132). 

Although Mr. Cotes was in the minority, the following extract 
from his reasons is of interest: 

‘*T have considered each part of the total consideration of £3,700 
payable for goodwill separately. If this sum is to be treated as a single 
indivisible sum paid or to be paid for the goodwill of the business, I 
would be prepared to hold that no part of it should be included in the 
assessable income. But I do not think that the consideration of £3,700 
should be treated as a single indivisible sum. In a decision on a 
previous reference to this Board (Ref. M. 41/1954—unpublished), a 
similar question was discussed, and I repeat the remarks which I 
made on that occasion. Referring to a passage already quoted from 
the decision in the Box v. Federal Commissioner of Taxation (1952), 
86 C.L.R. 387 at p. 398, I said—‘The passage here quoted refers to 
apportionment of a single sum paid for goodwill which is composite 
in character. But where a business is or is capable of being divided in- 
to two identifiable parts, and where the goodwill of one of those parts 
is found to be attached to or connected with the premises on which the 
business is conducted and that of the other to be not so attached or 
connected, and where separate considerations for or in connexion with 
the goodwill of each division of the business are named in the sale 
agreement—I do not think that, under these circumstances, I would 
be precluded from holding that that apportionment is capable of 
being adopted for purposes of ss. 83 (1) and 84’ ”’. 


Gift Shop.—The taxpayer conducted a gift shop on premises occu- 
pied under a lease expiring on 31 May 1949. The shop was in a busy 
shopping area next to a chain store. At the end of March 1949, he 
sold the business for £8,500 including stock £6,000 and plant at book 
value. He agreed to attend at the shop and to introduce the pur- 
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chaser to suppliers and customers, and not to compete with the 
purchaser; in consideration of such undertakings, the purchaser 
agreed to pay a sum equal to the difference between £2,500 and the 
book value of plant. The difference was £2,429 which the Commis- 
sioner assessed as a ‘‘premium’’. The agreement provided that the pur- 
chaser should have a licence to use the premises until 31 May 1949, 
and that until then, the taxpayer should keep his tenancy in force. 
Before the Board, it was argued for the taxpayer (a) that the tax- 
payer had not assigned or granted any sub-lease, and (b) that the 
goodwill was not attached to the premises. Held, (1) the first argu- 
ment was not open to the taxpayer in view of the terms of his objec- 
tion, and (2) the goodwill was attached to or connected with the 
premises and accordingly the assessment should be confirmed (5 
C.T.B.R. (N.S.) Case 138). 


Retail Butcher.—Taxpayer sold his retail butchering business in 
December 1950, for a price including £3,500 for goodwill. He granted 
a lease for three years to the purchaser. Taxpayer had specialised in 
the purchase and sale of yearling beef and lamb. The shop premises, 
built by taxpayer, were within a natural shopping area serving well- 
populated suburbs. The premises were modern and attractive. The 
contract of sale provided that the purchaser might trade under tax- 
payer’s name, and that taxpayer should not, for three years, carry on 
a like business within a one-mile radius. On objection that the sum 
of £3,500 was not assessable as a premium—Held, confirming the 
assessment, although the goodwill derived its value partly from the 
locality of the business, and partly from taxpayer’s good reputation, 
the site was, in a real sense, an element in the value of that composite 
goodwill (5 C.T.B.R. (N.S.) Case 140). 


Car and Tractor Agency.—In April 1948, taxpayer sold his business 
of motor dealer and garage proprietor, and granted a sub-lease to the 
purchaser. The garage was used solely for repair work, and there were 
no petrol sales. It was situated in a country town outside the principal 
shopping area, but on a main highway. The sale price included speci- 
fied amounts for franchises to sell a certain make of car, tractors and 
oil, an insurance agency, and the right of the purchaser to use tax- 
payer’s name. The total of the five specified amounts was £2,250, 
which the Commissioner assessed as a premium. Held, any goodwill 
of the business was not attached to or connected with the land, and 
accordingly the sum of £2,250 was not a premium (5 C.T.B.R. (N.S.) 
Case 139). 


Convalescent Home.—Taxpayer, a trained nurse, acquired a pro- 
perty designed to take T.B. patients. The premises were registered 
as a guest-house, because they did not meet requirements for regis- 
tration as a private hospital. There were seven patients when she 
bought the premises. She brought three others with her from the 
hospital she had previously conducted. She made improvements and 
additions to the buildings and increased the number of patients to 
fourteen, of whom nine were bed cases and five walking cases. She 
had personal connexions with doctors and hospitals and gave skilled 
professional attention to her patients. In March 1952, when there was 
a great strain on hospital accommodation, she sold the business to 
another trained nurse for £2,900, and granted her a lease at a weekly 
rental of £5 10s. Although there was no written agreement or other 
evidence as to the allocation of the purchase price, taxpayer made her 
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return on the basis that £2000 was for furniture and £900 for good- 
will. The Commissioner assessed the £900 as being a premium. Held, 
(Mr. J. F. McCaffrey dissenting) taxpayer’s objection allowed (5 
C.T.B.R (N.S.) Case 141). 


DEPRECIATION ALLOWANCES 


Same rates allowed under diminishing value method and prime 
cost method.—On referring to I.T.O. 1217, it will be seen that it con- 
tains 17 annual rates of depreciation ranging from 50 per cent down 
to 1 per cent. 

These rates are fixed in accordance with the Commissioners’ 
estimate of the effective life of the plant, etc. Thus, if he estimates 
the life of a unit to be 20 years, the appropriate annual rate allowed 
is 5 per cent, so that at the end of 20 years the unit will have been 
fully depreciated. But this can only happen if the prime cost method 
is adopted. Yet the same rates are allowed whether the prime cost 
method or the diminishing value method is adopted by the taxpayer. 
In order to bring the two methods into closer relationship, a higher 
rate of depreciation should be granted where a taxpayer adopts the 
diminishing value method. The present discrepancy between the 
two methods is illustrated by the following example :— 






























































Prime Cost Diminishing Value Method 
Method 10% 10% 123% 15% 
Cost oP t £1,000 £1,000 £1,000 £1,000 
Year 1... ar 100 100 125 150 
900 900 875 850 
Year 2 100 90 109 128 
800 810 766 722 
Year 3... F 100 81 96 108 
700 729 670 614 
Year 4 .. i 100 73 84 92 
600 656 586 522 
Year 5 .. +. 100 66 73 78 
500 590 513 444 
Year 6 .. di 100 59 64 67 
400 531 449 377 
Year 7 100 53 56 57 
300 478 393 320 
Year 8 .. i 100 48 49 48 
200 430 344 272 
Year 9 .. : 100 43 43 41 
100 387 301 231 
Year 10 ay 100 39 38 35 
Depreciated Value Nil £348 £263 £196 








In its Report on Depreciation, the Commonwealth Committee on 
Taxation recommended for the Treasurer’s consideration the desira- 
bility of fixing separate rates of depreciation for the prime cost 
method and the diminishing value method. 
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My own view is that the rates allowable under the diminishing 
value method should be 50 per cent (but rounded up or down to elim- 
inate an awkward fractional percentage) higher than those allowable 
under the prime cost method. (J.A.L.G.) 


PROFITS ARISING FROM TRADE OR BUSINESS 


A colliery concern, which was carried on by a company as a 
separate trade among several trades, was nationalised and thereupon 
its colliery trade, but not its other trades, ceased. The assets of the 
colliery business were vested in the National Coal Board on 1 Janu- 
ary 1947 and as on that date the company became entitled to com- 
pensation in an amount to be determined. Until the date the com- 
pensation was fully satisfied, the company became entitled to certain 
interim income and revenue payments. The company admitted that 
these receipts were income receipts for income tax purposes; the 
Crown admitted that they were only chargeable to profits tax if they 
were profits of a trade or business carried on by the company. Hela, 
the relevant sums were not chargeable to profits tax as they were not 
‘profits arising in [the] accounting period...from any trade or 
business’’ (I. R. Comrs. v. Butterly Co. Ltd., [1956] 2 All E.R. 197). 
**It is the Crown’s general position that the company, being a limi- 
ted company engaged in business both after 1947 and before, received 
the interim income payments as receipts for the credit of their busi- 
ness and that the payments ought, accordingly, to be treated as 
contributing to the profits arising from that business...I do not 
accept the Crown’s proposition. Strictly, it means that, at any rate 
where profits tax is concerned, every part of the income of a company 
which is carrying on a business is, in law, income of that business. 
That seems to me too arbitrary. I do not think it possible to say that 
a company cannot own beneficially assets which do not belong to any 
trade or business which it conducts, or that it cannot receive income 
beneficially which, nevertheless, is not income of such a trade or 
business. In other words, a company’s business does not embrace the 
whole activity of being a company’’: per Lord Radcliffe. 


GOODS BOUGHT IN ONE INCOME YEAR AND PAID FOR IN 
SUBSEQUENT YEAR AT LOWER COST OWING TO FAVOUR- 
ABLE EXCHANGE MOVEMENT 


Taxpayer, a Canadian company, was a wholly-owned subsidiary 
of a United States company. Up to the end of 1945, taxpayer bought 
all the raw material from its parent company, and at 31 December 
1945, owed its parent $640,978 in U.S. eurrency in respect of which it 
had debited to its purchases account $708,281 in Canadian currency. 
On 5 July 1946, the Canadian dollar rose to parity with the U.S. 
dollar, and on 22 October 1946, taxpayer paid off its indebtedness to 
its parent company by an issue of capital stock. Taxpayer was as- 
sessed on the resultant profit on exchange, $67,303. There was also 
an exchange surplus on repayment of a loan, but, in the Exchequer 
Court, the Crown admitted that this profit was not assessable. Held, 
(by bare majority of the Supreme Court of Canada) the surplus of 
$67,303 arising out of the purchase of raw materials was assessable 
(Eli Lilly & Co. (Canada) Ltd. v. Minister of Nat. Rev., [1955] 
Can. T.C. 198). 
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TRADING STOCK APPLIED FOR PRIVATE PURPOSES 


The taxpayer, Sir Harold Wernher, was assessed to income tax in 
respect of profits of his wife, Lady Zia Wernher, arising from her 
stud farm. In the year ending 31 December 1948, Lady Wernher 
transferred five horses from her stud farm to her racing stables, 
which she carried on as a recreation and not as a trade. The cost of 
breeding the horses had been debited in the stud farm accounts, and 
it was common ground that, for income tax purposes consequent on 
the transfer of the horses, some figure had to be brought into the 
stud farm accounts as a receipt. The market value of the horses 
was considerably in excess of their cost. The taxpayer contended 
that the figure proper to be brought into the accounts was the cost 
of breeding and not, as contended by the Crown, the market value 
of the horses. Held, (Lord Oaksey dissenting): the horses must be 
treated as having been disposed of by way of trade, and the sum 
which should be regarded as having been received on the disposal of 
the horses must be a sum equivalent to their market value (Sharkey 
v. Wernher, [1955] 3 All E.R. 493). 


Under Schedule D, Case I of the U.K. Act, a trader is taxed on 
the balance of profits or gains arising from the trade. As Lord 
Radcliffe stated in the present case, the problem was to determine 
what, on the admitted basis that the activities to which the accounts 
related constituted a trade of farming, were the proper entries to make 
in those trading accounts in relation to the relevant transactions 
with trade stock. Three methods were suggested to their Lordships 
for recording the result in the stud farm’s trading accounts: first, 
there might be no entry of a receipt at all; secondly, the figure 
brought in as a receipt might be cost; thirdly, the figure brought in 
as a receipt might be the equivalent to the current realisable value 
of the stock. 


Lord Radcliffe rejected the first method and proceeded as follows: 
*‘The taxpayer argues that the cost figure entered as a receipt is to 
be understood as a mere cancellation of the cost incurred to date. The 
item of stock transferred to the owner’s private account is shown by 
that very event to have been ‘withdrawn’ from the trade, and the 
only practical course is to write out of the trader’s accounts the 
whole of the cost bona fide, but mistakenly, entered in respect of it. I 
think this a very attractive argument, but its weakness is that it does 
not explain why such cancellation should take place. This is not put 
to us as a case in which, there being no market, cost is the best avail- 
able estimate of value. The fact that an item of stock is disposed of 
not by way of sale does not mean that it was any the less part of the 
trading stock at the moment of disposal. On the contrary, it was part 
of the stock of the venture at every moment up till then, and whatever 
was spent on it was rightly entered as a part of the costs and expenses 
of the trade. Its disposal does not alter that situation. The trade of 
which the receipts and expenses are in question is the whole activity 
of farming, and the disposal of the produce is only one, though a 
very important, incident of that activity. I think it a fallacy, there- 
fore, to suppose that the method of disposal can give any warrant for 
treating costs hitherto properly charged to the trade as if, ex post 
facto, they never ought to have been charged at all. Yet, if a can- 
celling entry is not to be made, there must either be a figure entered 
as a receipt which, admittedly, does not represent any actual legal 
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transaction or the costs incurred up to the date of disposal must 
remain on the books to create or contribute to a ‘loss’ of income 
which common sense suggests to be a fiction. 


‘‘In a situation where everything is to some extent fictitious, I 
think that we should prefer the third alternative of entering as a 
receipt a figure equivalent to the current realisable value of the stock 
item transferred. In other words, I think that Watson Bros. v. 
Hornby (1942), 24 T.C. 506, was rightly decided, and that its prin- 
ciple is applicable to all those cases in which the income tax system re- 
quires that part of a taxpayer’s activities should be isolated and 
treated as a self-contained trade. The realisable value figure is 
neither more nor less ‘real’ than the cost figure, and, in my opinion, 
it is to be preferred for two reasons. First, it gives a fairer measure 
of assessable trading profit as between one taxpayer and another, for 
it eliminates variations which are due to no other cause than any one 
taxpayer’s decision as to what proportion of his total product he 
will supply to himself. A formula which achieves this makes for a 
more equitable distribution of the burden of tax, and is to be pre- 
ferred on that account. Secondly, it seems to me better economics 
to credit the trading owner with the current realisable value of any 
stock which he has chosen to dispose of without commercial disposal 
than to credit him with an amount equivalent to the accumulated 
expenses in respect of that stock. In that sense, the trader’s choice 
is itself the receipt, in that he appropriates value to himself or his 
donee direct instead of adopting the alternative method of a com- 
mercial sale and subsequent appropriation of the proceeds.’’ 


It is considered that neither the above decision nor the reasoning 
on which it is based has any application in Australia. The plan of 
s. 28 is to bring into account ‘‘in ascertaining whether or not the 
taxpayer has a tazable income’’ the value ascertained as prescribed 
under Subdiv. B of ‘‘all trading stock on hand’’ both at the begin- 
ning and at the end of the year of income (s. 28 (1)). If a compari- 
son of the two values at the beginning and end of the year reveals a 
difference then that difference is either assessable income or an allow- 
able deduction (s. 28 (2) and (3)). The gross proceeds of sales are 
assessable income under s. 25 (1). Purchases of trading stock are an 
allowable deduction under s. 51. The Australian Act does not call 
for the construction of trading or profit and loss accounts except in 
isolated and special cases. Accordingly the problem under the Aus- 
tralian Act is not, as it was in the ease hefore the House of Lords, 
what are the proper entries to make in trading accounts in relation to 
trade stock withdrawn to the taxpayer’s own use. The problem is 
whether such a withdrawal constitutes the derivation of assessable in- 
come; in this situation the proposition that a man cannot make tax- 
able profit out of trading with himself remains valid and is, it is sub- 
mitted, unaffected by any principle discoverable in the terms of the 
Australian Act. Lord Radcliffe’s description of the transaction in the 
ease before their Lordships as a ‘‘disposal’’ has no relevance when 
considering s. 36 (1) of the Australian Act which deems disposals 
‘“not in the ordinary course of carrying on’’ business to result in as- 
sessable income equal to the market value of the stock so disposed of. 
It is accordingly considered that the present Australian practice 
whereby goods taken from stock for private purposes are treated in 
effect as a reduction at cost in the allowable deduction for purchases 
is not affected by the above decision. 
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FRAUD ON THE REVENUE 


The appellant was conyicted of making false statements to the 
prejudice of the Crown and the public revenue with intent to defraud 
in that he had sent to the Inland Revenue accounts which falsely 
stated the profits of his business and also a certificate of disclosure 
which he knew to be false. He was fined £2600 with £1500 costs. On 
appeal against his conviction, he contended that the offences charged 
were not known to the common law and were not indictable. Held, 
the appellant had been rightly convicted, since the offence charged 
disclosed the offence of fraud on the Crown and the public which was 
indictable as a common law misdemeanour (R. v. Hudson, [1956] T 
All E.R. 814). 

Lord Goddard C.J., delivering the judgment of the court, said: 
‘*The offence here was sending in documents to the inspector of taxes 
which were false and fraudulent to the appellant’s knowledge. The 
jury found it proved. They had a very clear summing-up from Slade 
J., who took the same view that Bray J. had taken, and that this court 
is taking. The jury must be taken to have found that these documents 
were not only false and fraudulent and that the appellant knew that 
they were false, but also they must have taken the view, the only 
possible view, that the appellant did it for the purpose of avoiding 
the payment of tax, and that is defrauding the Crown and defraud- 
ing the public. In our opinion, the appellant was properly convicted, 
and the law as stated by Hawkins, by East, by Lord Mansfield, by 
Bray J., and by Andrews L.J., in Northern Ireland, remains exactly 
as it always has been. This is a common law offence and has always 
been a common law offence. It is not necessary for this court to make 
a new offence and we are not making a new offence. We are merely 
reaffirming what the common law has, in our judgment, always been 
on this matter’’. 


TAX RELIEF 


THE Pessmmist THROUGH THE AGES 
‘*Pessimism is easier than optimism, as it is easier to destroy than 
to construct’’—James Bryce. 
‘““Omnia tendunt naturaliter in non esse’’—‘‘ All things tend 


naturally towards non-existence.’’ This is contained in the original 
statutes of Oriel College, Oxford, founded in 1327. 


* ¥ * 


‘‘Aprés le malheur de nditre, je n’en connais pas un plus grand 
que celui de donner le jour a un homme’’—‘‘ After the misfortune of 
having been born, I do not know a greater one than that of passing 
on the gift of life to another.’’ (Chateaubriand). 


bl * * 


‘** Alles was entsteht ist wert.dass es zu Grunde geht’’—‘‘ All that 
comes into being deserves to perish.’’ (Mephistopheles in Goethe’s 
Faust).* 


* x * 
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WHAT IS GOING TO HAPPEN TO PREFERENCE SHARES ? 


Under the present iniquitous Commonwealth income tax law a 
company is entitled to a deduction of interest paid by it (provided 
such interest survives the test laid down by s. 51), but the company 
is not entitled to a deduction of dividends paid by it. Neither is the 
shareholder entitled to any tax credit in recognition of the tax paid 
by the company on the profits out of which the dividends were paid. 

Either one or the other of the reliefs indicated should be granted. 
Which one depends upon how we regard the relationship of a com- 
pany to its shareholders. 

If we adopt the strict legalistic attitude, a company is an entity 
distinct and separate from its shareholders. The shareholders fade 
into the rentier class. They are entitled to be rewarded for the use 
of their capital and to receive the surplus assets of the company on 
its death. In this view (summed up recently by a company executive 
who exclaimed: ‘‘Why waste the company’s money on such an un- 
grateful body as our shareholders?’’), the shareholders are virtual 
strangers to the company; they receive annual sums for the use of 
their contribution to the company’s funds. The only material differ- 
ences between shareholders and debenture-holders is that in the 
former case the reward may be variable and it is a condition prece- 
dent that profits be earned to provide that reward. So regarded, the 
company should receive a deduction in its assessments of dividends 
paid by it, as it does in the case of interest and other outgoings. 

If we adopt (as I do) the old-fashioned attitude that the share- 
holders own the company, then there is plain double taxation of the 
same income. This is clearly recognised in the case of partnerships 
and trust estates. A partnership is not taxed on its net income, but 
each partner is separately assessed on his share. In the case of a 
trust estate, a presently entitled beneficiary is individually assessed 
on his share of the trust income. Where no beneficiary is presently 
entitled, the trustee, in his representative capacity, is assessed on the 
income, which is not taxed again when later it is distributed to a 
beneficiary. So, in both instances, double taxation is avoided. Re- 
garded as the owners of the company, shareholders should receive a 
rebate of the prior taxation paid by the company, so as to avoid 
double taxation. 





@ READY IN OCTOBER—Fitzgerald’s Analysis & Interpretation of @ 
Operating & Financial Statements, Second Edition, 1956 
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A public.company pays primary tax at 8s. in £ on the whole of 
its taxable income. (This statement ignores the 1s. reduction on the 
first £5000—a matter of £250 saving in tax.) By not allowing a com- 
pany a deduction of dividends paid, it means that a company can 
afford to pay two-thirds more in interest than in dividends. 


EXAMPLE 1: 
Profit £100, less 10 per cent interest paid. 


Taxable income £90 at 8s. in £ = 
Add interest .. 


Company pays in all 
Profit £100, less 6 per cent dividend ee. 
Taxable income £100 at 8s. in £ = 


Add dividend 


Company pays in all 


EXAMPLE 2: 


Profit £100, less 84 per cent interest EY 
Taxable income wae 4 at' 8s. in £°= ’. od £36 13 4 
Add interest .. is bs 8 6 8 


Company pays in all * ote “a - £45 0 0 


Profit £100, less 5 per cent dividend pre 
Taxable income £100 at 8s. in £ = ba £40 
Add dividend “9 ye a ei 5 


Company pays in all ci wis is fe £45 


EXAMPLE 3: 
Profit £100, less 124 per cent interest ~_ 


Taxable income £87.5 at 8s. in £ — 
Add interest .. 


Company pays in all 


Profit £100, less 74 per cent dividend - i aa 
Taxable income £100 at 8s. in £ — ne £40 0 0 
Add dividend afd * é'. at a. 710 0 


Company pays in all - es ba * £47 10 0 
— 

In brief, a company is better off today by offering to borrow 
money at, say, 9 per cent, rather than to issue preference shares at 
6 per cent. Now, risk capital must demand a greater yield than 
money lent at interest, so the 6 per cent preference share must 
deteriorate in value until it is in harmony with a 9 per cent interest 
yield. All this future depression in share values because of an unjust 
taxation system! 

Now, readers might reply that a 6 per cent preference share in 

‘‘safe’’ company is to be preferred to a 9 per cent debenture in an 
‘‘unsafe’’ company. True enough, but that begs the question. A 
‘*safe’’ company, which formerly bad issued 6 per cent preference 
shares, could follow the present trend when in need of additional 
funds and issue, say, 74 per cent notes or debentures. What then? 
The 74 per cent note, even if unsecured, stands ahead of the prefer- 
ence share. Apart from the greater security, the higher yield 
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demands a higher price. Assuming the 6 per cent preference share 
stands at par, the 74 per cent debenture should rise in the direction 
of a premium of 25 per cent as compared with the 6 per cent prefer- 
ence shares. It may not go that far, as the pre-determined period 
of the loan may be a discounting factor. 

Before the sheep followed one another into the green pastures of 
tax-deductible interest, 6 per cent preference shares in a ‘‘safe’’ com- 
pany were sold on the stock market at a high premium. As an 
example, 6 per cent £1 preference shares in a certain ‘‘safe’’ company 
were sold in 1951 as high as £1 8s. 6d. per share. Today, these 
preference shares, as safe as ever, sell at between 18s. and 19s. 

But, it may be rightly objected, tightness of money has of itself 
raised interest rates. Again true enough, but not nearly to the 
extent of present rates. The position has been materially aggravated 
by the lousy and unethical taxation treatment of risk capital. 

Previously, I likened the ‘‘hungry generations’’ of companies to 
sheep entering green pastures. I did this advisedly. The gate to those 
pastures was as wide open in 1951 as it is today, but it was not until 
the mild prod of tighter money made a few finance companies look up 
from the dry share grass that the movement through that open gate 
began. 

The following table is taken from the Financial Editor’s article 
‘‘Changing Pattern of Capital Issues’’ published in the Sydney 
Morning Herald’s issue of 9 July 1956: 


Years ended 30 June 
1952 1953 1954 1955 1956 
£000 £000 £000 £,000 £7000 
Fixed interest issues by Australian 
public companies to public 
only, but not including issues 


to life offices and other institu- 
tions as a .. £5,010 £20,218 £15,531 £23,558 £40,126 


Ordinary and preference’ share 
issues a ie Ree .. £41,756 £30,866 £56,082 £79,235 £60,264 


In the five years ended 30 June 1956, fixed-interest issues (to the 
public only) have increased by 800 per cent. During the same period, 
share issues have increased by only 50 per cent. The financial sheep 
of Australia are slow to move, but once a few leaders bleat their way 
through the open gateway, there gradually develops a stampede to 
the green pastures. The stampede is only starting! 

Readers may well ask why should I, the President of the Society 
of the Undeserving Poor, concern myself with the fate of risk capital. 
One economist-publicist claims that the bulk of dividend income 
accrues to persons in the upper income brackets, and, on this false 
ground, opposes any reduction in tax on dividends as it would rep- 
resent a substantial reduction in the degree of progression of our tax 
system. 

To me, it is a strange argument that we have no right to remedy 
a patent injustice to one group of taxpayers because the remedy 
would alter the scale of progression. But I challenge the very ground 
on which this strange argument is based, namely that dividend income 
accrues to persons in ‘‘the upper income brackets’’. 

The phrase ‘‘upper income bracket’’ is one of those loose ex- 
pressions that make any discussion so unsatisfactory. What is an 
upper or a middle or lower income bracket can be nothing else but a 
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matter of opinion. Having regard to present money values, the follow- 
ing is believed to be a reasonable table of brackets: 
Lower income— up to £2000 per annum. 
N.B.: The income tax on £2000 is £376 5s. per annum. 
Middle income—from £2001 to £5000 per annum. 
N.B.: The income tax on £5000 is £1701 5s. 
Upper income—over £5000 per annum. 

The following figures are taken from Schedule No. 10, p. 112, 
of the Thirty-third Report of the Commissioner of Taxation. The 
schedule relates to male and female taxpayers other than companies 
(Commonwealth residents only). The figures relate to year of income 
ended 30 June 1952. 

The first column represents taxpayers whose total income is 
income from property. The second column represents taxpayers who 
derive composite income, i.e. income from personal exertion and 


income from property. 

Taxable Property Total taxable 
income content incomes from 

derived from of property 

property composite derived by 

only incomes individuals 

Between £105 and £1000 .. £21,132,247 £16,995,899 £38,128,146 
Between £1001 and £2000 .. 8,686,819 13,845,785 22,532,604 





£29,819,066 £30,841,684  £60,660,750 
Between £2001 and £5000 .. 7,464,059 16,895,872 24,359,931 





£37,283,125 £47,737,556 £85,020,681 
Between £5000 and £10,000 .. 3,147,153 9,180,488 12,327,641 
Over £10,000 ‘i = 2,579,146 9,044,532 11,623,678 





£43,009,424 £65,962,576 £108,972,000 


The property incomes of the three suggested brackets are: 
£ million 


Lower income—up to £2000... da os ze £60.6 
Middle income—up to £5000 .. _ ae o 24.3 


£85 
Upper income - — a qe se ee £24 


£109 


I do not believe the dividend element of the property income is 
today so far from the above proportions. I know of one group of unit 
trust companies which now controls some £20,000,000, all invested in 
shares in public companies. By far the most of the beneficial owners 
of these shares are included in the lower income brackets. Add to this 
sum the other unit trusts, the investment companies, the many 
thousands of family trusts, the ever-growing army of wives deriving 
neat dividend incomes, deceased estates; add all these to the great 
body of small direct investors, and I think it will be found that the 
statement ‘‘For there can be no question that the bulk of dividend 
income accrues to persons in the upper income brackets’’ is ever so 
slightly wide of the mark. 

In brief, the majority of shares are beneficially owned by persons 
in the lower income brackets and therefore belong to the society of 
which I have the honour to be president. Like Chapman’s Homer, 
it is on their behalf I speak out loud and bold. 

J. A. L. G. 
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FORCED SALE OF TRADING STOCK ON WALK-IN-WALKE-OUT 
BASIS 


Where there is a disposal of trading stock which is not in the 
ordinary course of business, the ‘‘value’’ of the stock is, under s. 36, 
assessable income of the disponor and the disponee is deemed to have 
purchased it at a price equal to that value. For this purpose the 
‘‘value’’ is the ‘‘market value of the [stock] on the day of the 
disposal (s. 36 (8) (a) (i)). A recent New Zealand decision on a some- 
what similar provision sheds light on what is ‘‘market value’’ where 
there is a forced sale by a mortgagee of a business or farming pro- 
perty on a walk-in-walk-out basis. 

The mortgagee of a farm, who also held securities over the live 
stock and plant, sold the same by public auction as a going concern. 
The highest bidder at the auction was taxpayer, to whom the land, 
plant, and stock were sold for £21,000. About one week prior to the 
auction taxpayer had the stock and plant valued by Dalgetys, who 
valued the stock at £6471 and plant at £1500. A Government valua- 
tion of the land and buildings was £20,870. On the basis of the fore- 
going valuations the Commissioner apportioned the selling price of 
£21,000 as follows: land and buildings £15,196, stock £4712, and 
plant £1092. In assessing taxpayer for year ended 31 March 1953 
the Commissioner, pursuant to s. 5 of the Amendment Act, 1926, 
determined the cost of the stock at £4712. Taxpayer claimed that s. 9 
of the Amendment Act, 1949, applied to fix the cost as £6471. At 
the hearing by a magistrate it was agreed that the stock would have 
fetched £6471 at a separate sale on the open market and that the fair 
value of the land was £20,870 and of the plant £1500. The magistrate 
upheld the taxpayer’s claim. On appeal by the Commissioner— 


Held, allowing the appeal, the stock had not been sold for a con- 
sideration ‘‘less than the market price...on the day of the sale’’ 
within terms of s. 9 because a sale by public auction of stock as part 
of mortgaged premises realised as a going concern is a sale on a 
market which is within s. 9 and the evidence did not establish that on 
that market the stock did not fetch the market price on the day of 
sale (I.R. Comr. (N.Z.) v. Edge (1956), 6 A.I.T.R., in preparation). 

‘The proper inquiry here is first to ascertain the market on the 
day of sale. The legislation does not stipulate any particular market 
and must be held to have in contemplation all markets upon which 
the taxpayer in his manifold activities might trade or dispose of his 
goods, as well as the various markets upon which trading stock is 
bought and sold. The market upon which this particular sale took 
place was by a public auction properly conducted, at which the live 
stock was sold as part of a farm as a going concern. Such a market 
for disposing of trading stock, either live stock or otherwise, is a well 
recognised market, and is a market which, in my opinion, is within 
s. 9. This live stock, in the ordinary and by no means unusual course 
of events, was mortgaged together with all the other items which 
comprised the farming business of a taxpayer. As a result of default 
it came on to the market in its then state, namely, as part of 
mortgaged premises, and was realised on the open market by public 
auction at the best price obtainable. This was a market which must 
be held to be within the contemplation of the Legislature when deal- 
ing with the markets upon which trading stock might be sold. The 
only evidence by which it is sought to prove that the market price 
was more than the consideration received is evidence that if this stock 


Supplement to The Australian Accountant—October 1956 





54 CURRENT TAXATION OctToBER 1956 





had not been subject to the mortgage, or if the mortgagee had other- 
wise elected, it could have been sold separately for a higher price at 
the saleyards. That may be so, but, in fact, that market was not 
chosen. It would be monstrous if every taxpayer had to run the risk 
of selecting the best market and be penalised if the market chosen 
turned out not to be the best. On the day of sale this taxpayer’s 
live stock could not be sold by him as a separate item. It was then 
qua him not available for separate sale, and its market was then 
limited to a market as part of a’farm as a going concern. As such, 
on that market it has not been shown that it did not fetch the market 
price on the day of sale’’: per Henry J. 


PATENT RIGHTS AND OTHER WASTING ASSETS 


In its ‘‘Report on Depreciation’’ the Commonwealth Committee 
on Taxation stated that representations were made to the Committee 
that assets such as patents, drawings, models, designs, copyright, etc. 
are of a wasting nature, and that any expenditure incurred in acquir- 
ing these assets should be written off against future income over the 
effective life. In support of the representations, it was claimed: 

(a) that the principle which applies to expenditure made 
pursuant to a Government franchise should apply to 
ordinary transactions between commercial firms ; 

(b) that the absence of an appropriate deduction has caused 
Australian concerns to enter into long-term royalty and 
service fee arrangements with overseas owners, instead of 
making an outright payment for a lower total cost; and 

(c) that allowances of the nature sought are provided in most 
English-speaking countries, including the United Kingdom 
and the United States of America. 

The Committee recommended that the Assessment Act be 
amended to permit of the cost of rights purchased being allowed as a 
deduction, either by way of depreciation or other form of proportion- 
ate allowances, spread over the years to which rights relate, provided 
that the rights are used in the production of assessable income, or 
that any income receivable in respect of the rights would be assessable 
to the person claiming the deduction. The suggested amendment 
should provide for balancing allowances and charges corresponding 
to s. 59 (1) and (2) in the event of the assignment of the patent or 
other rights. 

P.S.—The above note was written some time before the budget 
speech of 30 August 1956. It is pleasing to note that the Committee’s 
recommendation has now been adopted. Sir Arthur Fadden said that 
provision would be made for the deduction of expenditure incurred 
on the development or purchase of a patent, registered design, or 
copyright, and on the purchase of a licence to use a patent, registered 
design, or copyright. 

In addition, a taxpayer would be enabled to deduct expenditure 
incurred on registration fees and attorney’s fees in obtaining the 
grant or renewal of a patent, registered design, or copyright. 

A full note on the above subject will appear in a later issue of 
Current Taxation. 


INCOME FROM JOINTLY OWNED FLATS 


Taxpayer and his wife were joint owners of a property consisting 
of three flats, two of which were let and one occupied by taxpayer, his 
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wife and family. Rents collected were used in defraying household 
expenses and any surplus was banked in the joint names. The rents 
from the two flats which were let were assessed one-half to taxpayer 
and one-half to his wife. Taxpayer objected (a) that as co-owners he 
and his wife were entitled to share the rents in any proportions they 
saw fit and that they had seen fit to treat the whole of the income as 
that of the wife and, alternatively, (b) that if the rents must be 
treated as being derived in equal shares, the value of the benefit to 
him in occupying a flat rent free should be brought into account 
between them. Held, the only income derived was the rents of which 
taxpayer and his wife, as joint owners of the property, were in receipt 
jointly and the evidence did not show that there was any agreement 
that the net rents should be divisible other than in equal shares 
(6 C.T.B.R. (N.S.) Case 1). 

‘At the hearing the taxpayer, who appeared on his own behalf, 
was disposed to abandon the first ground of objection upon the mis- 
taken view that since he and his wife had contributed jointly to the 
capital cost of the flats they were bound to share the profits equally. 
No evidence was given either as to the nature or terms of the agree- 
ment between the two of them, and it would appear from the cireum- 
stances in which the whole of the rents and profits were paid into 
their joint bank account that no real or binding agreement was con- 
cluded. In any event there is no evidence before the Board upon 
which it could decide that the taxpayer and his wife had reached an 
agreement of the nature referred to by the taxpayer in his notice of 
objection. This ground of objection cannot therefore succeed. 

‘‘Turning to the second ground of objection, it is difficult even 
after hearing the taxpayer to appreciate the precise nature of the 
claim. As it was put to the Board the argument appeared to require 
a valuation to be placed upon the taxpayer’s rent-free rights equiva- 
lent to the rent received from the two flats let and to conclude there- 
from that the whole of the rents received were income of the wife and 
not the husband. Upon the material before the Board it is impossible 
for it to reach such a conclusion and this ground cannot succeed 
either’’: per Mr. A. P. Webb. 


BOB A NOB 


Under the rules of the Royal Naval and Royal Marine Officers’ 
Association (an association of warrant officers—now called com- 
missioned officers—of the Royal Navy and the Royal Marines), 
warrant officers are eligible for ‘‘Ordinary Membership’’ and warrant 
officers under 45 years are eligible for ‘‘Death Benefit [called D.B.] 
Membership’’. The subscriptions payable are: ordinary members, 
2s. 3d. per quarter; D.B. members, 3s. per quarter and Ils. on the 
death of a D.B. member. This shilling is the old ‘‘bob a nob’’ going 
back in history to the tradition that warrant officers should unite in 
sacrificing a day’s pay to give a dead comrade a decent funeral and 
his widow or next-of-kin immediate relief. 

In I.R. Comrs. v. Royal Naval and Royal Marine Officers’ 
Association (1955), 36 T.C. 187, the association was held not to be a 
body of persons established for charitable purposes only, and, conse- 
quently, its income was not exempt from U.K. income tax. 

In I.R. Comrs. vy. City of Glasgow Police Athletic Association 
(1953), 34 T.C. 76, Lord Normand said that the Special Commis- 
sioners had evidence before them which entitled them to find that 
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among the purposes of the association were the encouragement of 
recruiting, the improvement of the efficiency of the force, and the 
public advantage. His Lordship went on to say: ‘‘This is a purpose 
which the Special Commissioners were entitled to hold in law to be a 
public charitable purpose. But there remains the non-charitable pur- 
pose of providing recreation to the members. The question is whether 
this non-charitable purpose is incidental to the public charitable pur- 
pose. If not, it cannot be said that the association was a body estab- 
lished for charitable purposes only. This is not a matter of the motive 
of the members of the association or of the high police officials who 
took a part in furthering the association, though there is a natural 
probability that their motives agree with the purposes of the associa- 
tion. The question is: What are the purposes for which the associa- 
tion is established, as shown by the rules, its activities and its relation 
to the police force and the public? And what the respondents must 
show in the circumstances of this case is that, so viewed objectively, 
the association is established for a public purpose, and that the private 
benefits to members are the unsought consequences of the pursuit of 
the public purpose, and can, therefore, be disregarded as incidental. 
That is a view which I cannot take. The private benefits to members 
are essential. The recreation of the members is an end in itself, and 
without its attainment the public purpose would never come into 
view.’”’ 

The above decision of the House of Lords was applied by 
Danckwerts, J., in the Royal Naval and Royal Marine Officers’ 
Association Case, where his Lordship said: ‘‘The beneficial. effects 
noticed by the Admiralty seem to me results of the association’s 
activities and not for the purpose of the association or the dominating 
purpose of the association at all. As it seems to me, the primary 
purpose of the association is to provide the death benefits for which 
provision is made in the rules. The promotion of efficiency of the 
Royal Navy is, in my view, merely an incidental result of the purpose 
of the association. As in the Glasgow Police Case, moreover, the 
private benefits to the members (or their widows) in the present case 
are not the unsought consequences of the pursuit of a public purpose 
but are an object without which the association would not have been 
formed and could not survive. It is indeed, I think, as has been 
argued, substantially a mutual benefit society, and not an altruistic 
charitable body.’’ 


The term ‘‘warrant officers’’ has been used in the above note, but, 
in fact, these officers are now no longer known by that title. In 1949 
a committee was appointed to look into the powers of warrant officers. 
Warrant officers at that time were feeling that their position as 
officers was not clearly understood outside the Royal Navy, owing 
to the existence in the Army and the Air Force of a rank known as 
‘‘warrant officer’’, which was not a commissioned rank. This simi- 
larity of name between officers in the three armed services of distinct 
status gave rise, during the late war and afterwards, to difficulties, 
social and otherwise. For example, warrant officers in the Navy were 
not then members of the ward room and were not included in invita- 
tions to the captain and ward room officers. On occasions, too, of 
ships being sunk and their crews taken prisoner by the enemy, 
warrant officers were treated ag non-commissioned officers, and this 
confusion even extended to certain British hospital ships. In the 
result the committee suggested, and the Admiralty decided, that, in 
future, warrant officers should be called ‘‘commissioned officers’’, as 
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opposed to ‘‘warrant officers’, and in due course after eight to ten 
years ‘‘senior commissioned officers’’, and further that they should 
be made members of the ward room. 


BONUS PAID TO RELATIVES 


Taxpayer conducted a garage business and, as an adjunct thereto, 
a tyre retreading business in which he employed an experienced 
tradesman at £13 per week. He employed his son, aged 15 years, in 
the retreading business as from January 1952 at £5 per week. In 
June 1952 the tradesman left and taxpayer’s son supervised the 
retreading business, including the work of a man transferred there 
from the garage business. Despite taxpayer’s efforts, an experienced 
retreader was not engaged until July 1953 and then at £15 per week. 
When the accounts for year ended 30 June 1953 were finalised tax- 
payer paid his son a bonus of £1000. Of the son’s wages of £287 and 
the bonus of £1000 the Commissioner, acting under s. 65, allowed 
£624 in the view that the difference of £663 was in excess of reason- 
able remuneration. Held, confirming the assessment, the allowance of 
£624 was reasonable in amount (6 C.T.B.R. (N.S.) Case 4). 


INCOME OF SCIENTIFIC INSTITUTIONS 


Section 23 (e) of the Commonwealth Act exempts the income of 
a religious, scientific, charitable or public educational institution. 
The appellant was incorporated by royal charter in August 1946, 
which, in para. 7, set out the objects and purposes for which the 
appellant was constituted. Paragraph 7 (a) read: ‘‘To promote, 
foster, and develop the general advancement of the various branches 
of fuel technology as an end in itself, and as a means of furthering 
the more scientific and economic utilisation of fuel of all kinds for 
industrial, commercial, public, agricultural, domestic, transport 
and/or other purposes, and to promote, assist, finance and support 
such industrial and scientific research, investigation, and experi- 
mental work in the economical treatment, and application of fuel as 
the institute may consider likely to conduce to those ends, and to the 
benefits of the community at large.’’ Paragraph 7 (d) read: ‘‘To 
uphold the status of members of the institute by holding or pre- 
scribing examinations for candidates for election and by requiring 
standards of knowledge and experience which can be approved’’. 
The appellant claimed that, under the charter, it was a society insti- 
tuted for the purposes of science exclusively within the meaning of 
s. 1 of the Scientific Societies Act 1843, and, therefore exempt from 
the payment of rates. 

Held, the appellant was a society instituted for purposes of 
science exclusively within the meaning of s. 1 of the Act of 1843, 
because (i) para. 7 (a) of the charter prescribed one main object 
only, namely, the advancement of fuel technology pursued not merely 
as an end in itself but also to make known and available the know- 
ledge so gained, (ii) no part of the sub-paragraph could be read as 
constituting a commercial purpose, and (iii) objects subsequently 
stated, including para. 7 (d), which was directed to ensuring that 
the members should attain standards of knowledge and experience 
which the appellant could approve, were ancillary to the main object; 
accordingly, the appellant was entitled to exemption from payment of 
rates under the section (Institute of Fuel v. Morley, [1955] 3 All 
E.R. 843). 
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EVERY BUSINESS MUST BEGIN WITH A SINGLE TRANS.- 
ACTION 

There is no doubt as to the admissibility of evidence respecting 
subsequent transactions in order to establish that the particular 
transaction under consideration marked the commencement of a 
series of similar transactions or of a course of conduct in the nature 
of a trade or business (Rosenblat v. Minister of Nat. Rev., [1955] 
Can. T.C. 323). 


RETIRING ALLOWANCES PAID FROM COMBINED 
PETROLEUM COMPANIES AUSTRALIAN 
PROVIDENT FUND 


In 1949 a Bermudian trust was established as part of arrange- 
ments for constituting separate provident funds for British and 
American members respectively of a combined petroleum companies 
provident fund referred to as the Dutch fund, and to which both the 
taxpayer and his employer, the Shell Company, had contributed. 
The assets of the Dutch fund, which was the original fund, consisted 
of (a) fundation moneys paid by the founding companies, (b) con- 
tributions from member companies and their employees, and 
(¢c) revenues from investments. The Bermudian trustees established 
also a separate Australian fund for those members who elected to 
become members thereof. As a result of these arrangements, tax- 
payer, an employee of the Shell Company, became entitled either to 
withdraw from the Dutch fund (and receive payment of the amount 
then to his credit in the fund) or to transfer to the Australian fund 
to which the Bermudian trustees would transfer an appropriate part 
of the assets of the original fund. Taxpayer elected to transfer to 
the Australian fund. No amounts were contributed to this fund 
either by taxpayer or by the Shell Company. Taxpayer retired from 
his employment with the Shell Company in May 1950, and within 
six months thereafter the trustees of the Australian fund, in accord- 
ance with the rules, paid him £4316, of which the Commissioner 
treated 5 per cent as assessable under s. 26 (d). Taxpayer claimed 
that no part of this sum was assessable. 


Held, confirming the assessment, the sum was an ‘‘allowance’’ 
paid ‘‘in consequence of’’ taxpayer’s retirement and it was 
immaterial to the application of s. 26 (d) that it was not paid by, or 
received from, his former employer (6 C.T.B.R. (N.S.) Case 5). 


“Section 26 (d) does not specify that the lump-sum payment 
shall be made by the employer, and thus it is of no significance, to my 
mind, that the payer was the Australian fund. It would seem to me 
to be immaterial whether the employer hoarded the contributions 
until the appointed time, or paid them to an insurance company for 
a policy, or handed them over to a trust fund, so that the ultimate 
payment to the taxpayer would be from one of these institutions 
rather than from the company itself. Further, I think that the whole 
of the £4316 was an ‘allowance’ even though the taxpayer’s own 
contributions were reflected in it. If he had received an entertainment 
allowance, it would have represented, in part at least, the reimburse- 
ment of monetary outlays by him. But the whole amount received, 
and not merely what might perhaps be described as the profit element 
would be regarded as the ‘allowance’ (cf. Mutual Acceptance Co. Ltd. 
v. Federal Commissioner of Taxation (1944), 69 C.L.R. 389, at 
p. 397)’’: per Mr. J. F. McCaffrey. 


Supplement to The Australian Accountant—October 1956 





OcToBER 1956 CURRENT TAXATION 





REPLACEMENT OF ENGINE IN SHIP 


Taxpayer, operator of a tugboat service, replaced the engine in 
one of its tugboats with one of the same capacity, and claimed the 
cost, $42,086.71, as a deduction. Held, the replacement was merely 
a repair of a subsidiary part of an entirety and the cost thereof was 
deductible (Vancouver Tugboat Co. Ltd. v. Minister of Nat. Rev. 
(1955), 14 Can. Tax A.B.C. 160). 


SUM RECEIVED IN SETTLEMENT OF CLAIM AGAINST 
ESTATE OF FORMER EMPLOYER 


For eighteen years, taxpayer was employed at an hotel where the 
owner, who treated him as a friend, promised to leave his hotel 
property to him. The owner died intestate, leaving only an informal 
will naming taxpayer as beneficiary, and admission to probate was 
refused. Taxpayer launched an action for specific performance or 
damages, or, alternatively, a sum of money on a quantum meruwit 
basis. He received $10,000 in full settlement of his claims. Held, 
allowing taxpayer’s appeal against assessment, the $10,000 did not 
represent wages or remuneration and was in no way indicative of 
income (Sigerstrom v. Minister of Nat. Rev. (1956), 14 Can. Tax 
A.B.C. 365). 


WHEN BANK OVERDRAFT INTEREST INCURRED 


Taxpayer, who conducted a pastoral business, borrowed on over- 


draft on security of mortgages which provided that interest was to be 
ealeulated from day to day and charged at half-yearly intervals. As 
from March 1940 no interest was debited by the bank but it was 
recorded at half-yearly intervals in a memorandum account. Interest 
so recorded up to March 1946 was written off by the bank as 
irrecoverable. Between 1 April 1946 and 31 March 1949 interest 
totalling £5137 was recorded. In April 1949 the bank pressed for 
liquidation of the debt and made an offer to waive the interest of 
£5137 conditional on discharge of the debt by September 1949; tax- 
payer failed to pay off the debt within the time stipulated in the 
bank’s offer. The overdraft was finally paid off in September 1950, 
including the above amount of £5137. Taxpayer claimed the sum of 
£5137 was allowable for year ended 30 June 1950; the Commissioner 
disallowed such claim but allowed the appropriate parts thereof for 
each of the years 1947, 1948, and 1949. Held, confirming the assess- 
ment, the sum of £5137 was not a loss or outgoing ‘‘incurred’’ in year 
ended 30 June 1950 (6 C.T.B.R. (N.S.) Case 2). 

‘*The taxpayer in the present case contracted to pay interest on 
the overdraft, which was to be calculated from day to day and 
charged at half-yearly intervals. The amount of interest so caleu- 
lated at each half-yearly interval represented an outgoing to which 
the taxpayer was ‘definitively committed’ in the year of income in 
which that interest fell due to be charged; there was an obligation or 
liability existing at the end of each half-yearly period to pay the 
interest which had accrued due in that period and, in my opinion, it 
eould not be said that that liability was ‘no more than impending, 
threatened or expected’ simply because the bank, instead of debiting 
the amount as it accrued to the taxpayer’s ledger account, did no 
more than compile a statistical record of the accruing liability. 
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Although the bank was not optimistic about being able to recover the 
amount of £5137 in question, it continued to regard that amount as a 
debt owing to it by the taxpayer. The offer made by the bank to the 
taxpayer in April 1949 was no more than a conditional offer to write 
off a debt which had already accrued ; and the failure of the taxpayer 
to take advantage of that offer did not have the effect of creating a 
new liability in substitution for the old’’: per Mr. R. A. Cotes. 


ASCERTAINMENT OF AUSTRALIAN TAX WHERE PRIVATE 
COMPANY’S SOLE INCOME CONSISTS OF EX-AUSTRALIAN 
DIVIDENDS 


Section 45 (1) provides that where a dividend paid by a com- 
pany which is a resident of a country outside Australia is included 
in a resident taxpayer’s assessable income, and the taxpayer has paid 
income tax in respect of that dividend for which he was personally 
liable under the law of that country, ‘‘the taxpayer...shail be 
entitled to a credit’’. 

Where the whole of the dividend is paid out of profits of the 
company derived from sources out of Australia, the credit is the 
smaller of the following amounts: 

(a) the amount of the ex-Australian tax on the dividend (less 
any refund thereof) ; or 

(b) the amount which, if it were necessary to ascertain the 
amount of Australian tax payable in respect of the divi- 
dend in accordance with s. 16 of the Income Tax (Inter- 
national Agreements) Act 1953, would be the amount so 
ascertained. 

Where a resident company’s income consists entirely of dividend 
income, there is no primary tax payable because of the s. 46 rebate 
on dividends. In the case of a non-private company, the smaller of 
the two amounts is that caleulated in accordance with paragraph (b) 
supra, and as the amount so calculated is nil, there is no credit allow- 
able to a non-private company under s. 45. However, in the case of a 
private company, a s. 45 credit may be allowed to it in an assessment 
under Division 7 on its undistributed income. 


EXAMPLE: 


The whole of the capital of a resident private company (the 
shares of which are owned by an Australian resident) is invested in 
shares in a Canadian non-private company which derives its income 
wholly from Canadian sources. The company was formed to prevent 
the levy of triple death duties on the Canadian shares which would be 
imposed on the death of the owner of the private company if he had 
held the Canadian shares directly. This is so because no credit for 
Canadian duty is allowable in the assessment of Commonwealth and 
New South Wales death duties. 

The assessable income of the resident private company for the 
relevant year is £9000, being dividends received from the Canadian 
company on which Canadian income tax was paid amounting to 
£1350. The credit under s. 45 is either the amount of the ex-Austra- 
lian tax on the dividend, vide (a) supra £1350, or the amount of the 
Australian tax on the dividend caleulated in accordance with s. 16 
of the Income Tax (International Agreements) Act, vide (b) supra, 
whichever is the less. 
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The amount of Australian tax caleulated in accordance with 
s. 16 is as follows: 


Assessable income 5 7m ~- me e £9,000 
Allowable deductions, say -¥ — - i 100 


Taxable income .. i a3 i ea aa £8,900 


Primary tax payable— 
£5,000 at 5s. in £ 
3,900 at 7s. in £ 


£8,900 at 5s. 10.517d. in 


Less rebate under s. 46— 
£8,900 at 5s. 10.517d. in £ 


Amount of primary tax 


Additional tax on undistributed income— 


Taxable income ee 
Less primary tax payable o% 


“The distributable income” .. 
Less retention allowance— 
10 per cent of £8,900 


Sufficient distribution ne big tt it £8,010 
Less dividends paid .. 22 bie be - 5,308 


Undistributed amount a we = = £2,702 


Additional tax on £2,702 at 10s. in £ “" t £1,351 
Total taxes payable: Nil plus £1,351 — ny Mj £1,351 


(N.B.—In calculating ‘‘the distributable income’’ of a private 
company (s. 103 (1)) a deduction is allowed of certain taxes includ- 
ing ex-Australian taxes paid in the year of income in respect of in- 
come which is assessable under the Commonwealth Act. Where a 
s. 45 credit is applied or paid in the same year of income, the amount 
of taxes otherwise deductible in calculating ‘‘the distributable in- 
come’’ must be reduced by the amount of the s. 45 credit so paid or 
applied (s. 45 (5)). As will be seen later, the taxpayer company, in 
the above example, will be entitled to a credit under s. 45 of the whole 
of the Canadian tax, £1350. For the sake of simplicity, it is 
assumed, in the above example, that the Australian private company 
derives a steady Canadian dividend of £9000 per annum and that the 
amount of Canadian tax payable is the same each year. It is there- 
fore further assumed that in each income year £1350 Canadian income 
tax will be paid, and that in each income year a s. 45 credit of £1350 
will be applied in respect of Canadian income tax paid in a previous 
income year. Thus, the Canadian tax paid i in the current income year, 
£1350, which is otherwise deductible in calculating ‘‘the distributable 
income”? will be reduced to nil under s. 45 (5) by the amount of the 
s. 45 credit applied by the Commissioner in the current income year 
in respect of the Canadian tax paid in a previous year of income. 
For this reason the matching tax payment and s. 45 credit have both 
been ignored in calculating the distributable income in the above 
example.) 
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In the absence of public loan interest, the formula for ascertain- 


ing ‘‘the net dividend’’ is: 
A 
pe de 
C+B 


A is the dividend less allowable deductions relating 

directly to the dividend .. “ee £8,900 
B represents the “apportionable deductions” = Nil 
C is the taxable income ’ £8,900 
As B is nil, “the net dividend” is £8, 900 — Nil — £8,900 


As B is nil, ‘‘the net dividend’’ is £8900 — Nil = £8900. 


The next step is to calculate ‘‘the adjusted net dividend’’, which 
is calculated in accordance with the following formula: 


F—G 
E 
C—G 
C is the taxable income . £8,900 
E in the above example is “the net dividend” .. £8,900 
F is the undistributed amount - ae - £2,702 
G is the public loan interest .. és oa <s Nil 


£2702 — Nil 
a = £2702 = ‘‘adjusted net dividend’’. 


£8900 ( 


£8900 — Nil 


Section 16 (3) of the Income Tax (International Agreements) 
Act provides that in the case of a private company by which addi- 
tional tax is payable under Division 7 on an undistributed amount, 
the amount of Australian tax is the sum of— 

(a) the amount ascertained by applying to ‘‘the net divi- 
dend’’, £8900, the average rate of primary tax payable 
by the company, 5s. 10.517d. in £, and by deducting from 
the resultant amount an amount which bears to the sum 
of the rebates, £2615, which relate to so much of the 
dividend as is included in the taxable income, £8900, the 
same proportion as the net dividend, £8900, bears to so 
much of the dividend as is included in the taxable income, 
£8900; and 

(b) the amount ascertained by applying to the ‘‘adjusted net 
dividend’’, £2702, the rate of additional tax on the undis- 
tributed amount, 10s. in £. 


The Australian tax referable to the dividend is therefore: 


(i) Primary tax— 
£8,900 at 5s. 10.517d. in £ — apt “ £2,615 
Less s. 46 rebate— 
8,900 
of £2,615 — a is a aia £2,615 
8,900 
Net primary tax hg ee : z Nil 


(ii) Undistributed income tax— 
£2,702 at 10s.in£ .. dl sie a 


Australian tax on dividend .. ef tp £1,351 
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The credit under s. 45 (1) is therefore— 
(a) the Canadian tax on the dividend, £1350, or 
(b) the amount of Australian tax on the dividend calculated 
in accordance with s. 16, £1351, 

whichever is the less. As (a) is less than (b), the taxpayer company 
is entitled to a credit under s. 45 of the Canadian tax of the dividend, 
namely £1350. It is to be observed that the credit must be for the 
Canadian tax, £1350, on the full dividend of £9000, not the Canadian 
tax calculated with reference to the amount of dividend included in 
the taxable income, £8900. 

It was necessary in the above example to tread the weary road 
of s. 16 and its formulae in order to demonstrate that there was an 
** Australian tax’’ payable in respect of the dividend, vide (b). The 
example also reveals that the optimum ‘‘undistributed amount’’ is 
double the amount of the Canadian tax, £1350 x 2 = £2700. Tax 
under Division 7 on £2700 at 10s. in £ is £1350. However, the result 
of such a short distribution is that the Canadian tax vide (a) and 
the Australian tax vide (b) are equal, viz. £1350, so that it cannot 
be said that either (a) or (b) is ‘‘less’’ than the other. In order to 
remove any doubt as to the application of s. 45, the ‘‘undistributed 
amount’’ in the example was increased by £2 to £2702, which pro- 
duces an Australian tax of £1351. Thus, (a) £1350 is £1 less than 
(b) £1351, so that, beyond question, the credit under s. 45 is £1350. 

Section 41 (2) provides that the amount of any credit to which 
a taxpayer is entitled under s. 45 is, subject to s. 45 (3), a debt due 
and payable to the taxpayer by the Commissioner on behalf of the 
Commonwealth. However, under s. 45 (3) the Commissioner may 
apply the whole or any part of the credit in total or partial discharge 
of any debt (whether in respect of income tax or otherwise) due by 
the taxpayer to the Commonwealth, or of any liability of the taxpayer 
in respect of income tax assessed to the taxpayer. 

Thus, in the above example, as the s. 45 credit cannot be quanti- 
fied until tax, if any, is assessed under Division 7, it is assumed that 
the Commissioner will invoke s. 45 (3) and will apply the whole of 
the s. 45 credit in partial discharge of the Division 7 assessment. 
Thus the net Division 7 tax, in the above example, will be: 

Division 7 tax on £2,702 at 10s. in £ ae od £1,351 
Less credit under s. 45 .. pid a’ ‘le ” 1,350 


Net tax payable = - it - ‘a £1 


To complete the example, the private company will derive a gross 
income of £9000, out of which it will pay Canadian tax of £1350, 
expenses of £100, and Australian tax of £1, leaving cash in hand of 
£7549. Of this sum it need distribute to the shareholders only £5308, 
leaving in its hands for re-investment £2241, made up as follows: 


Retention allowance 7 oid + is — £890 
Undistributed amount .. te Ka on “4 2,702 


£3,592 
Less payments— 
Canadian tax bin “ on .. £1,350 
an ae 1 


Australian tax 
—-—— 1,351 


£2,241 
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GOODWILL OF PHARMACY BUSINESS 


In 1946 taxpayer purchased freehold premises and the phar- 
macy business conducted thereon in a country town. The price 
included £400 for goodwill, and it was a term that the vendor 
would not carry on a pharmacy business for ten years within 
50 miles of the town. Early in 1949 taxpayer moved the busi- 
ness from the freehold premises to premises which he held on 
lease. Later in 1949 he sold the business and assigned his lease to the 
purchaser. The sale price was allocated as to £500 for fhe goodwill 
and lease; by a separate agreement the purchaser also paid taxpayer 
£500 for his undertaking for ten years not to carry on a pharmacy 
within 20 miles of the premises. The Commissioner assessed the £1000 
as a premium received. Taxpayer claimed under s. 85 (1)(a)(i) of 
the 1936-1950 Act a deduction of the £400 he had paid for goodwill 
in 1946. At all material times the business was the only pharmacy in 
the town. Held (Mr. R. A. Cotes dissenting), disallowing the claim, 
the sum of £400 paid in 1946 by taxpayer was not paid in terms of 
s. 85 (1) (a) ‘‘to acquire... the goodwill... attached to or connected 
with that land’’, i.e. the land held under lease in 1949 and on which 
the business sold by him was conducted (6 C.T.B.R. (N.S.) Case 8). 


‘*So far as the main argument is concerned it is sufficient I think 
to say that if and in so far as any goodwill was transferred from the 
freehold premises to the leasehold premises it was not goodwill 
attached to or connected with any land—its very mobility showing 
that it was not attached to or connected with anything as immobiie 
as land. Thus, in applying s. 85, whilst it is true to say that the 
taxpayer received a premium for or in connexion with goodwill 
attached to or connected with land the subject of a lease assigned 
and that he had paid an amount to acquire goodwill some years 
earlier, in so far as that goodwill was attached to land it was 
attached to the original freehold land (of which no lease was assigned 
to B) and in so far as it was goodwill which had moved from one 
place to another it was not goodwill attached to or connected with 
any land. In the same way any argument based upon the fact that 
the taxpayer had the only pharmacy business in the area must also 
fail for such a fact goes rather to showing that any consequent good- 
will was unconnected with land but flowed rather from the absence 
of competition.’’ 


TAX RELIEF 
THE OPTIMIST 
All places that the eye of Heaven visits, 
Are to a wise man, ports and happy havens. 
Teach thy necessity to reason thus; 
There is no virtue like necessity. 
(John of Gaunt in Richard II.) 

There’s night and day, brother, both sweet things; sun, moon, 
and stars, brother, all sweet things; there’s likewise a wind on the 
heath. Life is very sweet, brother; who would wish to die? 

From ‘‘Lavengro’’—George Borrow. 

Then let us love one another and laugh. Time passes, and we 
shall soon laugh no longer—and meanwhile common living is a 
burden, and earnest men are at siege upon us all around. Let us 
suffer absurdities, for that is only to suffer one another. 

From ‘‘The Path to Rome’’—Hilaire Belloc. 
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UNITED KINGDOM DIVIDENDS RECEIVED BY 
AUSTRALIAN PRIVATE COMPANIES 


The following examples illustrate that Australian private com- 
panies which derive dividends from United Kingdom companies may 
retain a considerable portion of those dividends without attracting 
Commonwealth income tax, provided an election is made under 
Article XII (2) to have the amount of net United Kingdom tax 
included in the company’s assessable income. 


Example illustrating tax credit allowed by Australia to Australian 
private company whose total income consists of dividend received 
from United Kingdom company.—In 1956 a resident private com- 
pany’s sole income is a dividend received from a U.K. non-private 
company from which U.K. tax at 8s. 6d. in £ has been deducted. The 
net dividend so received was £5750. The company elects under 
Article XII (2) to have the U.K. tax included in its assessable 
income. 


Primary taz: 

Assessable income— 

Net dividend .. Ba — bo .. £5,750 

U.K. tax deducted (£10,000 at 8s. 6d. in £) .. 4,250 

£10,000 

(N.B.—Under s. 12 (2) of the Income Tax (International 
Agreements) Act 1953 the dividend of £5750 is deemed to be 
increased by the amount of the U.K. tax, £4250. Thus for 
the purposes, inter alia, of the s. 46 rebate the deemed divi- 
dend is £10,000.) 


Allowable deductions ss ™ dt ae = te Nil 
Taxable income x ry me me ae a .. £10,000 


Primary tax payable: 
£5,000 at 5s. in £ “a i oa i aN -. £1,250 
5,000 at 7s. in £ - ; be ‘ve A sa 1,750 


£10,000 at 6s. in £ _ ey ee ba . .. £3,000 


Less rebate (s. 46), £10,000 at 6s. in £ ee - + 3,000 


Amount of primary tax .. a0 i os of bie Nil 





BLANN’S PRINCIPLES OF SOUTH AFRICAN INCOME TAX, @ 
WITH SUPPLEMENT TO 1955— PRICE 95/- CASH 
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Additional tax on undistributed income: 


Taxable income 


‘ £10,000 
Less primary tax payable 


Nil 


Distributable income _ Se o~ be ud .. £10,000 


(N.B.—Under s. 15 (4) of the Income Tax (International 
Agreements) Act if a credit for foreign tax is applied or 
paid in the year of income, the amount otherwise deductible 
in respect of taxes under paragraphs (a) and (b) of the 
definition of ‘‘the distributable income’’ contained in 
s. 103 (1) of the Assessment Act must be reduced by the 
amount of the credit so paid or applied. In fact, the com- 
pany received in 1956 a credit for foreign tax notionally paid 
in 1955, but as there is no primary tax payable for 1956, and 
as the £4250 deducted by the U.K. company from the gross 
dividend is not a ‘‘tax paid’’ (within the meaning of para- 
graph (b)(iii) of the definition of ‘‘the distributable in- 
ecome’’ contained in s. 103 (1)), there is no sum from which 
the credit for foreign tax received in 1956 can be deducted, 
so that the credit for foreign tax received in 1956 is not 
brought to account in calculating the distributable income.) 
Distributable income as above .. oe 0 .. £10,000 
Retention allowance, 10 per cent of £10, 000 .. oa - 1,000 


Sufficient distribution ye te: ca .. £9,000 
Dividend paid within preseribed period ty # * 498 


Undistributed amount es is =" ea we .. £8,502 


Additional tax on £8502 at 10s.in £ .. bis - ret £4,251 


Total taxes payable: 
Nil plus £4251 Le ne te ra oa “e -. £4,251 


= 


In accordance with the formula for ascertaining ‘‘the net divi- 
dend’’ contained in s. 16 (6) of the Income Tax (International 
Agreements) Act, the net dividend is £10,000. 

In the absence of public loan interest, the formula for caleu- 
lating ‘‘the adjusted net dividend’’ is 

F 
Ex — 
C 


C is the taxable income .. ope ae £10,000 
E is the net dividend .. a - £10,000 
F is the undistributed amount si £8,502 


£10,000 « £8,502 
= £8,502 = adjusted net dividend. 





£10,000 


In accordance with s. 16 (3) of the Income Tax (International 
Agreements) Act, the Australian tax on the dividend in the above 
example is the sum of: 

(a) the primary tax less s. 46 rebate +4 aa Nil 


(b) the amount ascertained by applying to the adjusted net 
dividend (£8502) the rate of additional tax (10s. in £) . £4,251 


The Australian tax referable to the dividend is <a £4251. 
As this sum exceeds by £1 the U.K. tax on the dividend (£4250), the 
amount of the credit under Article XII (2) is £4250. 
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The credit will be allowed in the assessment under Division 7: 
Tax on £8502 at 10 s.inZ.. on e 3 o4 .. £4,251 
Credit in respect of U.K. tax “- ots : =" 4,250 


£1 


Net tax payable ; 
————oooee 


The company has received an actual dividend of 
It pays Australian tax amounting to £1 


It distributes in dividends .. - as “s wie 498 
499 


Balance, which the company may retain without attracting 
Commonwealth income tax in its hands We _ -- £5,251 


If the company refrained from making the election under 
Article XII (2) the position would be: 


Primary tax after allowing s. 46 rebate .. tps a - Nil 


Undistributed income tax— 


Taxable income 
Primary tax payable 


£5,750 
Nil 


Distributable income : ie £5,750 
Retention allowance a ait ia i% kis oa 575 


Sufficient distribution me »s bie - ” oe 


In order to escape undistributed income tax the company would 
have to distribute to its shareholders the sum of £5175 within the 
prescribed period, whereas if the company had made the election 
under Article XII (2) it need only have distributed £498. 
Example illustrating tax credit allowed by Australia to Australian 
private company whose income consists partly of dividend received 
from United Kingdom company. 


First YEAR 

In 1956 (the first year of its existence) a resident private com- 
pany derives income comprising (a) dividend received from a U.K. 
non-private company from which U.K. tax at 8s. 6d. in £ has been 
deducted, plus (b) interest earned in Australia. The company elects 
under Article XII (2) to have the U.K. tax included in its assessable 
income. It makes no distribution to its shareholders within the 


prescribed period. 


Primary taz: 
Assessable income— 
Net dividend .. - * oa = 
U.K. tax deducted (£5000 at 8s. 6d. in £) 
£5,000 


Interest ya as Ae Po ws wi oa 5,000 


£10,000 
Allowable deductions aes $4 ae 7 a fy Nil 


Taxable income f; ‘4 . t. st " .. £10,000 


Primary tax payable— 


£5,000 at 5s. in 2 .. fo na " - -- £1,250 
5,000 at 7s. in £ .. ee te ay" ie " 1,750 


£10,000 at 6s. in £ .. as ne ose ‘a .. £3,000 
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Brought forward wa -- £3,000 
Less rebate (s. 46)— 
£5,000 at 6s. in £ .. _ a B. of ite 1,500 


Amount of primary tax £1,500 
Additional tax on undistributed imcome: 


Taxable income 


- . £10,000 
Less primary tax payable 


1,500 


Distributable income a bs. .. £8,500 
Retention allowance, 10 per cent of £8500. au er 850 


Sufficient distribution . ae = -- £7,650 
Dividend paid within prescribed period bie “ie 7 Nil 


Undistributed amount ae Sn . a - .. £7,650 


Additional tax on £7650 at 10s. in ~ .. - aa .- £3,825 


The ‘‘net dividend’’ is £5000. The ‘‘adjusted net dividend”’ is 
£3825 (vide formulae contained in s. 16 (6) of Income Tax (Inter- 


national Agreements) Act). 
In accordance with s. 16 (3) the Australian tax on the dividend 


in the above example is the sum of: 
(a) the primary tax less s. 46 rebate Nil 
(b) the amount ascertained by applying to the adjusted 
net dividend (£3825) the rate of additional tax 
(10s. in £) sn : ; : .. £1,912 10 0 
The Australian tax referable to the dividend is therefore 
£1912 10s. As this sum is less than the U.K. tax on the dividend 
(£2125), the amount of the credit under Article XII (2) is 
£1912 10s. 


The credit will be allowed in the assessment under Division 7: 


Tax on £7650 at 10s. iné .. os a ~ .. £3,825 0 0 
Credit in respect of U.K. tax ee rs rs a 1,912 10 0. 


£1,912 10 0 


Total taxes payable: 
£1500 plus £1912 10s. os = in a .. £3,412 10 0 


SECOND YEAR 


Assuming the same income, the primary tax calculation is iden- 
tical with the previous year. 


Additional tax on undistributed income: 
Taxable income os ‘ ws ~e - an .. £10,000 
*Less primary tax payable. oe os <a .- £1,500 





* The sum of £2125 deducted at the source from the U.K. dividend of £5000 is 
not a tax ‘‘paid in a country other than Australia...’’ within the meaning 
of paragraph (b)(iii) of the definition of ‘‘the distributable income’’ con- 
tained in s. 103 (1) of the Assessment Act. Therefore, the £2125 is not 
deductible in calculating the distributable income. Section 12 (2) of the Income 
Tax (International Agreements) Act provides that if the taxpayer elects, as 
in the example, to have the above sum of £2125 included in the assessable 
income under Article XII (2), the U.K. dividend of £2875 is deemed, for the 
purposes of the International Agreements Act and the Assessment Act to be 
increased by the £2125, thus increasing the deemed dividend to £5000. 


hb 
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Brought forward me .. £1,500 £10,000 
Less credit of U.K. tax allowed in this year in 
respect of previous year—£1912 10s. (brought 
to account under s. 15 (4) of Income Tax 
(International Agreements) Act to the extent 
of the deductible tax) < -- 1,500 
Nil 


Distributable income hia ” we .. £10,000 
Retention allowance, 10 per ont of £10, 000 .. i re 1,000 


Sufficient distribution ot = hi .. £9,000 
Dividend paid within oer pated | wa ee be Nil 


Undistributed amount - ot - os ii -- £9,000 


Additional tax on £9000 at 10 s.in £ .. an ss .. £4,500 


The ‘‘net dividend’’ is £5000. The ‘‘adjusted net dividend’’ is 
£4500 (vide formulae contained in s. 16 (6)). 

In accordance with s. 16 (3) the Australian tax on the dividend 
is the sum of: 


(a) the primary tax less s. 46 rebate ia a Nil 


(b) the amount ascertained by applying to ae adjusted net 
dividend (£4500) the rate of additional tax (10s. in £) . £2,250 


The Australian tax on the dividend is therefore £2250. As this 
sum exceeds the U.K. tax on the dividend (£2125), the credit under 
Article XII (2) is £2125. 


The credit will be allowed in the assessment under Division 7: 


Tax on £9000 at 10s.in£ .. - sa a sid .. £4,500 
Credit in respect of U.K. tax “ - it ix ahi 2,125 


Net tax payable ses ce aS ae i "a .. £2,375 


Total taxes payable: 
£1500 plus £2375 .. aA a es + sr .. £3,875 


The increase in the net tax payable in the second year over the 
first year is £462 10s. (£3875 minus £3412 10s.). This amount is 
made up as follows: 

Elimination of deduction of primary tax in second year £1,500 

Less retention allowance thereon (10 per cent) .. é% 150 


£1,350 
Less proportion not reflected in ‘‘ adjusted net dividend’’ "675 


£675 


Tax at 10s. in £ on £675 ‘ A £337 10 0 


Add excess of Australian tax on the dividend (£2250) 
over U.K. tax on the dividend (£2125), which excess 
(£125) is not: allowed as a credit under Article 
XII (2) m2 os oe aa © és n 125 0 0 


£462 10 0 
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If the company had refrained from making the election under 
Article XII (2) the position would have been :— 










First YEAR 
Assessable and taxable income: 
Net dividend a2 oa ae aa ae .. £2,875 0.0 
Interest ; ae ae “x wa a &A 5,000 0 0 






£7,875 












Primary tax payable: 
£5,000 at 5s. in Z .. “4 - - pee -- £1,250 0 
2,875 at 7s. in = .. ne ue oa ne 1,006 











oo 











£7,875 at 5s. 8.7619d. in £ ve asa <* -. £2,256 5 0 


Less rebate (s. 46): 
£2,875 at 5s. 8.7619d. in £ oa ar sie ae 823 14 0 


£1,432 11 

















Amount of primary tax .. 





Additional tax on undistributed income: 


Taxable income as -- i abe sil -. £7,875 0 
Less primary tax payable .. o* oa wie 1,432 0 


Distributable income “% .. £6,443 
Retention allowance, 10 per cent of £6443. we 644 









oo 
















Sufficient distribution si aia sd 57 
Dividend paid within preseribed period Ba ~ Nil 
Undistributed amount os é 4 “2 .. £5,799 0 












Additional tax on £5799 at 10s. in £ £2,899 10 0 









Total taxes payable: 
£1432 11s. plus £2899 10s. *: ve fs .. £4,332 1 0 







SEconD YEAR 


Assessable and taxable income i 
Primary tax payable (same as first t year) - .. £1,432 11 0 
Undistributed amount - : wes . - £5,799 

Undistributed income tax 












2,899 10 0 










Total taxes payable .. at ™ ie we -- £4,332 1 0 












SuMMARY 
Taxes payable: 






















If Article XII (#2) If election 

election made not made 
First year ai a a -- £3,412 10 0 £4,332 1 0 
Second year .. we — 23 3,875 0 0 4,332 1 0 











£7,287 10 0 £8,664 2 0 


i eneeninaneanieenaenaenniea 










PROFITS ALLOCATED BY FARMER TO SONS 





Taxpayer, a farmer, was assisted on the farm by his four sons. 
He provided them with food, clothing, and other facilities; at the end 
of each year he called his sons together and offered them a share of 
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the profits actually received. There was no undertaking by taxpayer 
to pay his sons a fixed proportion of the farming proceeds; a record 
was made of the yearly allocation as above, but no payment of the 
sons’ share was made except in special circumstances. Taxpayer 
claimed that the foregoing procedure was in accord with an oral 
arrangement between him and his sons. As from 1 July 1951 tax- 
payer took his sons into partnership, and the sum accumulated in each 
son’s favour was credited to him as capital. During year ended 
30 June 1952 taxpayer received £3041 representing proceeds from 
produce disposed of before 30 June 1951. Taxpayer allocated £1225 
thereof to his sons and claimed either a deduction of that amount or 
that such amount was not income derived by him. The Commissioner 
included the whole £3041 as income of taxpayer. Held, confirming the 
assessment, (1) there was no profit-sharing arrangement under which 
the sons were entitled to the sum of £1225 and (2) the sum was not 
deductible under either s. 51 (1) or s. 65 (6 C.T.B.R. (N.S.) Case 3). 


SEPARATE TRUST ESTATE CREATED BY ORDER ON T.F.M. 
APPLICATION 


By his will a testator appointed an executor and trustee and 
directed that his residuary estate be held in trust for his son R. 
during his minority and upon his attaining his majority he was to 
be paid the corpus of such fund together with accumulations and 


interest thereto. In 1941 the Equity Court made an order upon a 
testator’s family maintenance application that one-half of testator’s 
residuary estate be held in trust for a younger son B. during his 
minority and be paid to him upon his attaining his majority pro- 
vided that if B. did not attain his majority the said one-half should 
on B.’s death be held on the trusts of the will as if the court’s order 
had not been made. Under the testator’s family maintenance legisla- 
tion such an order is to be read as a codicil and can be varied at any 
time By the court. The trustee had not at any time appropriated 
the two halves to separate funds, but administered as one fund. The 
Commissioner assessed the trustee under s. 99 as if there was but one 
trust estate. The trustee objected that the assessment should be on 
the basis that there were two distinct trust estates. Held: each half 
of the trust fund formed a distinct and separate trust and there were 
two trust estates for the purposes of s. 99 (6 C.T.B.R. (N.S.) Case 
10). 

**In the case of In re Wood; Wodehouse v. Wood, [1913] 2 Ch. 
574, Cozens-Hardy, M.R., at p. 583, discusses distinct trusts as fol- 
lows: ‘What do we find here? We find in this will that there cer- 
tainly are several distinct settlements with different beneficiaries, with 
different trusts, with different persons entitled on failure of issue of 
all of them taking the respective settled funds, and it appears to me 
they must be regarded as independent trusts. I suggested during 
argument what I thought then (see p. 580), and think now, is not an 
unfair test. Could not separate trustees have been appointed in 
respect of each of these funds?’ The facts in Re Wood; Wodehouse 
v. Wood, {1913} 2 Ch. 574, are of course different from the facts in 
the case under review, but the test to be applied is stated. It was 
suggested that no separate trust could be found in the case under 
review for the reason that a half share is not a definite part of the 
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residuary estate. This is answered by the decision in Re Cotterill’s 
Trusts, [1869] W.N. 183, a decision of the Vice-Chancellor. Thomas 
Cotterill by his will directed six equal twelfth shares of his residuary 
personal estate to be invested in the names of three trustees, as to 
one of such shares upon trust for his niece, Maria Hounsfield, for 
life, and after her death for her children, or (in default of children) 
her statutory next of kin; and as to each other five shares, upon 
similar trusts for five other nephews and nieces and their families. 
On petition under the Trustee Act 1850 for appointment of separate 
trustees of the share bequeathed to Maria Hounsfield, the Vice- 
Chancellor held the Court could appoint separate trustees of a share 
of a fund and made the order. Finally, Re Hetherington’s Trusts 
(1886), 34 Ch. D. 211, is authority to the effect that the possibility 
that the two funds may ultimately coalesce will not prevent the 
application of the section. Here, then, we have a fund half of which 
is directed to be held on certain trusts for one son and the other half 
of which is directed to be held on certain trusts for a second son. On 
the authorities cited above I am of the opinion that separate trustees 
could be appointed for each half and it follows that each half forms a 
distinct and separate trust and there are two trust estates for the 
purpose of s. 99.’’ per Mr. A. C. Leslie. 


MONSTROUS MULCT OF MOUNTAINOUS MAMMALIAN 


We are greatly indebted to Tazation Record of July 1956 for 
exposing a wanton attack by the United States Revenue Department 
on initiative and private enterprise. The case concerned an American 
barmaid, of whom the French would say: Il y a beaucoup de monde 
sur le balcon. The lady introduced a novel idea into her business by 
balancing two to four glasses of beer on her bosom while serving the 
customers. According to the revenue officers, this accomplishment 
constituted entertainment and her tavern became liable to the cabaret 
tax of 20 per cent. The ‘‘back tax’’ amounted to £19,864. 


PROVISION FOR RETIREMENT BENEFITS 


The following decision under U.K. income tax law may be use- 
fully compared with the Australian decision in F.C. of T. v. James 
Flood Pty. Ltd. (1953), 5 A.I.T.R. 579, that a provision for annual 
holiday pay is not deductible in terms of s. 51. 

Under the social legislation of Peru taxpayer was liable to pay a 
lump sum upon the determination of any employee’s employment, 
whether from death, expiry of the term, or notice of determination 
given on either side. The liability did not arise in the case of breach 
of contract or grave misconduct by the employee concerned. The 
lump sum was declared to represent remuneration for services ren- 
dered by the employee and was in respect of the whole period of his 
service. The sum payable to an employee was an amount equivalent 
to one month’s salary at the rate in force at date of determination 
of his services for every year of service; the right accrued up to any 
point of time was not liable to be diminished by subsequent reduction 
in pay. Entitlement did not depend on any prescribed length of 
service, but no benefit was payable until due termination of service. 


Supplement to The Australian Accountant—November 1956 





NovemMBER 1956 CuRRENT TAXATION 73 





Taxpayer claimed that in ascertaining the ‘‘annual profits or gains 
arising or accruing from’’ its trade, a provision should be charged 
against the profits of a sum calculated as the difference between the 
aggregate of amounts required to be paid to each employee in res- 
pect of retirement benefit if he retired, without forfeiture, at the 
beginning and at the close of the year. The Crown contended that 
payments of compensation should be charged in the years in which 
they were paid. 


Held (by the House of Lords) : taxpayer’s method of providing 
each year’s increment at face value was wrong as it left out of ac- 
count several factors including discounting, which were essential to 
the appraisement and, although there is no rule of law that prohibits 
the allowance of a provision against a contingent obligation to make 
a future payment, there was nothing in the evidence or the Special 
Commissioner’s finding on which a proper provision could be deter- 
mined and the taxpayer’s appeal should be dismissed (Southern 
Railway of Peru Ltd. v. Owen, [1956] 2 All E.R. 728). 

The concluding paragraphs of Lord Radecliffe’s opinion are of 
especial interest: ‘‘Bearing. these considerations in mind I| find it 
impossible to give any conclusive weight to the finding of the Special 
Commissioners that the appellant’s method of face value appropria- 
tions ought to be upheld, because ‘it was a matter of correct accoun- 
tancy practice in England to make provision in the accounts for the 
sums in question in the circumstances of this case’. I wish that I 
could, because I should view with dismay the assertion of legal 
theories as to the ascertainment of true annual profits which were in 
conflict with current accountancy practice and were not required by 
some special statutory provision of the Income Tax Acts. And it is 
apparent that, in this case, the Special Commissioner’s finding was 
arrived at after hearing the evidence of the appellant’s auditor and 
another independent accountant of distinction. The auditor said, as 
auditors have said before in other cases, that he ‘would not have 
signed the balance sheet without a qualification, unless the afore- 
mentioned provision has been made’. All this is very important, 
because, of course, accountants are very specially concerned with the 
problems that attend the true ascertainment of a year’s profit and 
the establishment of techniques that assist in this. But, for all that, 
there is nothing in the case that seems to me to fix on the point that 
is really the heart of this appeal. The requirements that an auditor 
may make before signing a balance sheet (I assume that the words 
used in the case are meant to cover the statutory reference to the 
profit and loss account) do, no doubt, cover his opinion that that 
account gives a ‘true and fair view’ of the profit for the financial 
year; but I do not think that such requirements are necessarily the 
same thing as the auditor’s opinion that some particular provision 
could not be omitted without compromising the true and fair view. 
It is not possible completely to equate the balance shown by a com- 
pany’s profit and loss account with the balance of profit arising from 
the trade for the year. The word ‘provision’ is becoming a technical 
one in contradistinction to the word ‘reserve’ owing to the definitions 
of the two terms supplied by the Companies Act 1948, Sch. 8, Part 4. 
para. 27; but the word ‘provision’ includes any amount written off 
or retained ‘for any known liability of which the amount cannot be 
determined with substantial accuracy’, and I think that one is bound 
to say that references to an auditor’s duty under the Companies Act 
1948 take us into a field that is not exactly the same as that in which 


Supplement to The Australian A tant—November 1956 








74 CURRENT TAXATION NovEMBER 1956 





the annual profits of trade should be ascertained for the purposes of 
income tax. There is nothing in the evidence or the Special Com- 
missioners’ finding which supplies an answer to what I regard as the 
vital question relevant to these cases—is the sum provided an essen- 
tial charge against the receipts of the trade in order to enable a true 
profit from that source to be stated for the year in question? As I 
see it, such a question cannot be answered just by one man’s opinion. 
It is important to know how far it is supported by accepted theory 
or established practice. In the absence of any light on all these 
points, I think that your Lordships are bound to use your own judg- 
ment, supported, indeed, as it is, by the admissions made by the 
appellant’s counsel during the course of the hearing, and by the fact 
that an alternative, albeit a rough and ready, method is available 
which has, after all, been adopted in the past.’’ 


TAX RULING ON LATE WOOL CLIPS 


The Taxation Commissioner has decided that graziers whose 
shearing was delayed by the shearing strike or floods and whose sheep 
were valued at cost price, may include in their 1955-56 returns the 
net proceeds of wool shorn after 30 June 1956. 

The Federal Treasurer, Sir Arthur Fadden, says this in a letter 
to the United Graziers’ Association of Queensland. The letter, as 
published in Muster, the journal of the Graziers’ Association of 
N.S.W., on 9 October 1956, is reproduced with acknowledgment to 
that journal. 

In his letter Sir Arthur said :— 

‘*T have had a discussion with the Commissioner for Taxation on 
the subject of delayed shearing and marketing of wool consequent on 
flooded conditions and industrial disputes. 

‘*In the course of that discussion the Commissioner indicated 
that the taxation of the proceeds of two wool clips in the 1956-57 
assessment did not present any substantial problem where wool was 
shorn before 30 June 1956, and held by the grazier either on his 
property or in store at that date, or where unshorn sheep were 
brought to account, at 30 June 1956, at their market selling value. 

‘*Any grazier holding shorn wool at 30 June 1956 is required to 
account for the value of that wool in his 1955-56 return and would 
be subject to assessment on that value. Correspondingly, the grazier 
would be allowed a deduction of the value as opening stock at 1 July 
1956 against the proceeds of the sale of the wool in 1956-57, thus 
counteracting the effects of aggregation of the proceeds of two wool 
clips in one assessment. 

‘*A comparable position arises where sheep unshorn at 30 June 
1956 are valued at market selling value of wool which, when grazier 
would be obliged to return the market value of those sheep, including 
the wool on their backs. In doing so, the grazier would, in effect, 
bring to account as income of the year 1955-1956 an amount including 
the value of wool which, when deducted from income of the year 
1956-1957, would offset the proceeds from the sale of the clip after 
the close of the year. 

‘‘The foregoing observations reduced my discussion with the 
Commissioner to those cases where sheep are valued at cost price and 
shearing has been delayed until after 30 June 1956 in circumstances 
beyond the control of the grazier. 
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‘“The view taken by the Commissioner is that it would be anom- 
alous and contrary to the general import of the income tax legisla- 
tion to place such a grazier in a less advantageous position than the 
other graziers I have mentioned by precluding him from bringing 
into his 1955-56 return the value of unshorn wool at 30 June 1956. 

‘* Accordingly, the Commissioner has decided that any grazier 
whose shearing has been delayed in circumstances beyond his control, 
such as industrial disputes or floods, and whose sheep are valued at 
cost price, may, if he so desires, bring to account in his 1955-56 return 
the net proceeds (gross proceeds less expenses of shearing and mar- 
keting) of wool shorn after 30 June 1956. Care would need to be 
exercised to ensure that the expenses carried back to 1955-56 would 
not again be claimed against income of 1956-57.”’ 


VALUATION OF LIVE STOCK AT OTHER THAN 
COST OR MARKET 


A grazier taxpayer who as a sole trader lodged returns in which 
live stock was valued at average cost, formed a partnership on and 
as from 1 July 1948. In the partnership return for year ended 
30 June 1949 live stock was valued on the same basis of average cost 
as theretofore had been used by taxpayer. The Commissioner, acting 
on the view that s. 36 applied, assessed the partnership income after 
adjusting the opening and closing live stock value to market selling 
value. For the year ended 30 June 1950 the Commissioner calculated 
the partnership income on the basis that the value of opening stock 
at 1 July 1949 was the same as the closing value applied by him at 
30 June 1949, viz. market selling value; but otherwise the Commis- 
sioner used the average cost method in valuing the closing stock at 
30 June 1950 by bringing into the calculation purchases at cost and 
natural increase pursuant to s. 34. For the year ended 30 June 1951 
the Commissioner arrived at a value for closing stock on an average 
cost calculation but taking as his opening figure the value he had 
calculated for closing stock at 30 June 1950. The Commissioner’s 
method was to the advantage of the partners for 1950 and 1951 but 
against them for 1949 which was the only year for which an objection 
was lodged. This objection was allowed following Rose vy. F.C. of T., 
which was decided in November 1951. Subsequent to notification of 
allowance of the 1949 objection the partnership lodged its return for 
year ended 30 June 1952 and therein used for the first time the 
method of valuing live stock which the Commissioner had used for 
1951 and earlier years. No member of the partnership had a taxable 
income for 1952 and no assessment was issued. The partnership 
return for year ended 30 June 1953 again adopted the Commis- 
sioner’s basis of valuing live stock. In assessing for 1953 the Com- 
missioner recast the whole of the live stock accounts for each of the 
years 1949 to 1953 and thus arrived at an opening value at 1 July 
1952 and a closing value at 30 June 1953 by application of the 
average cost basis. In the result the partnership net income for 1953 
was increased. It was objected that because of the adoption in the 
1952 return of the composite valuation applied by the Commissioner 
up to and including 1951, the Commissioner had approved the use 
of a basis of valuation other than cost price or market selling value 
within the terms of s. 32 proviso, and that consequently s. 29 
operated to require assessment for 1953 on the basis that the closing 
value at 30 June 1952 was the opening value at 1 July 1952. 
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Held: confirming the Commissioner’s assessment, the taxpayer 
had not received within the terms of the proviso to s. 32 the appro- 
priate leave from the Commissioner to adopt a value other than cost 
price or market selling value for his live stock (6 C.T.B.R. (N.S.) 


Case 12). 


GOODS DELIVERED ON SALE OR RETURN 


Taxpayer, a wholesale distributor of magazines and books, 
received publications on consignment from publishers for distribution 
to retailers. It distributed to retailers on the understanding with 
them that the goods were delivered on the basis that the retailers 
were entitled to full credit for return of unsold goods within a speci- 
fied time. Retailers’ accounts were payable on a weekly or, in some 
cases, a monthly basis. For each such period the retailer was debited 
with the value of goods supplied to him anid credited with cash pay- 
ments and returns during the period. Taxpayer set up at the end of 
the year against its debtors a ‘‘reserve for loss on returns’’ equal to 
the profit element lost on all goods returned during the last three 
months of its fiscal year. In computing taxpayer’s ‘‘ profits or gains’’ 
for Canadian tax no deduction was allowed for the sum credited to 
the reserve. Held: allowing taxpayer’s appeal, the transactions were 
not outright sales but were deliveries on sale or return and there 
should be excluded from gross sales any amount in respect of publi- 
eations in the hands of retailers as at the end of the year and for the 
purchase price of which retailers were not then liable and, from total 
purchases, any amounts as the purchase price of such goods (Sinnott 
News Co. Ltd. v. Minister of Nat. Rev., [1956] Can. T.C. 81). 


SUM RECEIVED BY FORMER LESSEE IN CONNEXION WITH 
EJECTMENT PROCEEDINGS 


The following example endeavours to set forth the position 
relating to a sum received by a former lessee who has been the subject 
of ejectment proceedings in New South Wales :— 

A was the owner of a freehold property occupied by B under a 
weekly tenancy. By notice to quit dated 2 July 1956 A determined 
B’s weekly tenancy as at 9 August 1956. On 22 December 1956 a 
deed of covenant was made between A and B, in the recitals to 
which B acknowledged (a) that the grounds set out in the notice to 
quit, as provided by s. 62 of the New South Wales Landlord and 
Tenant (Amendment) Act 1948-1952, were true and correct, and 
that the notice was valid in all other respects to terminate the weekly 
tenancy as from 9 August 1956; and (b) that the notice to quit duly 
terminated the tenancy as from 9 August 1956. B covenanted: 


(1) that he would on 30 June 1957 cease to carry on any 
business in the premises; and 

(2) that he would on 22 December 1956 consent to an order 
being made in the Court of Petty Sessions that he vacate 
the premises on 7 July 1957 and that he would consent to 
an order that a warrant be issued and the execution 
thereof be postponed: until 7 July 1957. 
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In consideration of the performance by B of the covenant con- 
tained in clause (1) above and of A obtaining vacant possession of 
the premises within seven days after 30 June 1957, i.e. on or before 
7 July 1957, A agreed to pay to B the sum of £5000. In terms of 
the deed, B vacated the premises on 7 July 1957 and on that day 
received the £5000. 

It is considered that in the above or similar circumstances the 
sum of £5000 is not a consideration ‘‘for or in connexion with the 
surrender of a lease’’ within the meaning of paragraph (c) of the 
definition of ‘‘premium’’ contained in s. 83, and the said sum is not 
assessable income under Division 4 or any other provision of the 
Assessment Act. This opinion is based on the view that the weekly 
tenancy ceased on the date of expiry of the notice to quit, 9 August 
1956, and that during the period in which the execution of the 
warrant for possession was postponed, ie. until 7 July 1957, no 
‘‘lease’’ existed as the ‘‘statutory tenancy’’, or whatever term such 
statutory form of protection may be called, is not a lease within the 
meaning of Division 4. Thus, no ‘‘lease’’ could be surrendered on 
7 July 1957 when B vacated the premises and received the sum of 
£5000. 

In the above view, the former lessor is not entitled to any deduc- 
tion under s. 88 (1)(b) in respect of the £5000 paid by him. 

In 5 C.T.B.R. (N.S.) Case 111, taxpayer was denied a deduction 
under s. 51 of legal expenses incurred in resisting an action for eject- 
ment on the ground that such expenditure was of a capital nature 
being directed towards the obtaining of an advantage in the form of 
a ‘‘statutory tenancy’’ protecting him from dispossession until the 
execution of a warrant for possession of the premises. 


SUM RECEIVED BY GARAGE FOR GOING “ONE-BRAND” 


Taxpayer company’s principal business was trading in motor 
tyres; as a subsidiary activity it also conducted a service station 
selling four brands of petrol. The business was carried on on premises 
owned by taxpayer. In 1952 it accepted a lump sum of £1500 from 
an oil company in terms of a written agreement whereby the oil com- 
pany agreed: to pay the taxpayer a lump sum of £1500 ‘‘as a contri- 
bution towards advertising and other merchandising expenses to be 
incurred’’ by the taxpayer in selling the oil company’s products; to 
ensure to the taxpayer an adequate supply of its own brand of petrol; 
and to provide free merchandising assistance. On its part the tax- 
payer agreed, subject to the foregoing, at its discretion, to apply the 
£1500 towards the development and advancement of the station as a 
multiple brand service station; not to sell through its service station 
any brands of petrol other than those of the co-operating companies 
without their consent (unless in specified circumstances during their 
failure to maintain sufficient supplies); to purchase from the co- 
operating companies petrol and distillate up to its requirements; to 
maintain suitable pumps as required on the service station ; to exhibit 
selected advertising signs or material; and to permit the service 
station to be painted designated colours in an approved design. 
Further, the agreement was expressed to remain in force for ten 
years and the taxpayer could not cease to carry on the business 
during that period except on assignment to an approved purchaser 
who would undertake like obligations; nor could it sub-let or part 
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with possession without the like consent. Further, the taxpayer’s 
rights under the agreement could not be assigned except (with prior 
consent) to a responsible solvent person who would enter into a 
similar agreement with the oil company for the then unexpired 
period. Taxpayer credited the £1500 in its books to goodwill; no part 
of such sum was in fact spent on advertising petrol. Commissioner 
included the £1500 as assessable income. 

Held: allowing an objection, the sum of £1500 was a non-assess- 
able capital receipt in return for the surrender for ten years by 
taxpayer of its theretofore unrestricted rights with respect to what 
brands of petrol it should sell, and its rights to sell or lease its 
property or business (6 C.T.B.R. (N.S.) Case 14). 

‘Whilst it is true that there was no actual diminution in the 
volume of petrol sold, the restrictions were substantial as to time 
(ten years) and subject matter (i.e. a ‘free’ station became a ‘tied’ 
station, both with respect to trading, letting and alienation). Again, 
it is true that, on the evidence, by far the majority of service stations 
had trended towards the ‘one-brand’ or ‘tied house’ principle by the 
relevant time, but whatever that might indicate with regard to the 
position of the oil companies themselves, it falls short of proving that 
the subject £1500 was received as an ordinary incident in the tax- 
payer’s business. On the contrary, the restrictions for which the pay- 
ment was received, if not unique, were, at the very least, extraordin- 
ary, as regards this taxpayer’s business. As has been stated they 
were to extend over the very substantial period of ten years, and 
they excluded a great many other popular brands of petrol. 

‘‘In the circumstances, and applying the relevant principles as 
I understand them, the effect of the subject agreement may be sum- 
marised thus. Whereas, prior to the contract, the taxpayer had the 
right to trade, and to deal with its profit-yielding garage business, 
as it pleased, those unrestricted rights were voluntarily cut down for 
a consideration of £1500. Prior to making the agreement, the tax- 
payer could sell or lease its garage property to whom it pleased, and, 
in addition, could not be restrained from dealing in any brands of 
petroleum products for which it could get pumps. All these advan- 
tages were, for the period, and on the terms of the contract, surren- 
dered to the oil company for the £1500. The right to deal, as it 
thought fit, in as many brands of petrol as possible, and the right to 
change its business or to sell or lease its property, unencumbered, to 
whom it pleased, formed no part of the taxpayer’s income-producing 
operations, but, on the contrary, constituted part of the profit-yield- 
ing subject, the machinery for producing income. It is true that the 
assets comprised in these rights were not surrendered for ever, and 
that the business was by no means destroyed ; but the restrictions were 
reasonably substantial both as to period and subject matter, as the 
taxpayer undertook for the ten-year duration of the contract, not to 
exercise the rights, which it had previously personally enjoyed, of 
possibly dealing with the oil company’s trade rivals and of supplying 
the petrol needs of perhaps a large number of motorists who might 
favour these rival brands, and of selling or letting its property, 
wholly unencumbered, to whom it wished, including such trade rivals. 
In effect, it agreed, for the duration of the contract, to sterilize those 
rather substantial rights, and it was in return for such sterilization 
that the consideration of £1500 was received by it.’’ per Mr. J. F. 
McCaffrey. 

The Commissioner has given notice of appeal to the High Court. 
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WHETHER BENEFICIARY “PRESENTLY ENTITLED” 


Taxpayer and H carried on a farming business in partnership. 
H died on 30 January 1949. By his will H bequeathed (a) to his 
widow, all moneys in his bank accounts, (b) to taxpayer, his interest 
in the partnership farm, stock, and plant subject to payment of 
certain legacies totalling £2050 including £1000 to the widow, and 
(ec) to his widow, the residuary estate. There was no express direction 
regarding payment of deceased’s debts and testamentary expenses. 
Probate was granted on 2 June 1949, and by 28 June 1949 the 
widow’s entitlement under the will had been agreed as well as that 
the residuary estate should be liable for deceased’s private debts, 
funeral and testamentary expenses. But in September 1949 the 
widow sought a total of £5000 from the estate whether she was strictly 
entitled thereto or not, and she advised that otherwise she would 
make an application under the Testators’ Family Maintenance Act. 
The estate was valued at £15,184. By December 1949 probate and 
estate duties had been paid and various other expenses were paid soon 
after. The farming property with stock and plant was realised in 
March 1950 and all legacies, other than that due to taxpayer, were 
paid before June 1950. The widow’s claim was finally settled in 
November 1950 by payment to her of £4500. Taxpayer objected to 
his being assessed for year ended 30 June 1950 on the whole income 
of the farming business and claimed that he was not presently 
entitled to the estate’s share thereof. Held, disallowing the objection, 
taxpayer’s interest in the farm was a specific one and at 30 June 1950 
the widow’s threat of testators’ family maintenance proceedings did 
not fix the administration of the estate as being incomplete 
(6 C.T.B.R. (N.S.) Case 7). 


‘‘The interest of the taxpayer in the farm property was a specific 
one subject to certain legacies which had been satisfied. At 30 June 
1950 all that remained to be done in the course of administration was 
to reach agreement with the solicitors acting on behalf of the widow 
as to the total sum that she should receive in an endeavour to com- 
promise any possible claim under the Testators’ Family Maintenance 
Act. So far as her legal entitlement within the express terms of the 
will was concerned that had been expressly agreed in prior corres- 
pondence. Administration as a whole (save the claim itself and the 
transfer to the taxpayer personally of his share of the proceeds of the 
business which was postponed until after the date upon which the 
widow’s claim was ultimately settled) had been completed. It is my 
opinion that a mere threat by the widow to institute proceedings 
under the Testators’ Family Maintenance Act provisions cannot with- 
out more reduce an estate, at that stage otherwise fully administered, 
to one in which administration is at such an incomplete stage that the 
rights of beneficiaries cannot be ascertained. At the material time it 
was clear what the rights of beneficiaries (particularly the taxpayer) 
were, i.e. the amount to which they were entitled under the will as it 
stood, without having regard to an order for further provision being 
made for the widow. The fact that at a later stage that amount might 
by a judge exercising his powers under the Act and making further 
provision for the widow be reduced is not I think of any real conse- 
quence here. In any event it was clear from a very early stage in the 
correspondence that the maximum amount which the widow sought 
under the will was a gross figure of £5000 and that adequate pro- 
vision could be made in the course of administration for this to be 


Supplement to The Australian A ccountant—November 1956 





80 CURRENT TAXATION NovEeMBER 1956 





done and at the same time for it to be clear that the income of the 
farm was income to which the taxpayer was presently entitled’’: 
per Mr. A. P. Webb. 


EXEMPT SCHOLARSHIP ALLOWANCES 


Taxpayer, a candidate for the degree of Doctor of Physics at a 
University, accepted appointment as Senior Research Scholar under 
a grant the primary purpose of which was to enable suitable gradu- 
ates to receive training in research technique. The grant provided for 
payment of a salary and, further, that the appointee might be re- 
quired to undertake part-time teaching or demonstration for which 
he would be paid extra. Taxpayer was not called upon to teach but 
was in fact a full-time Senior Research Scholar. The appointment 
entitled taxpayer to £400 per annum which he claimed (a) was not 
income but merely a living allowance or (b) was exempt under 
s. 23 (z). 

Held: (1) the sum of £400 had the character of income and 
(2) it was not exempt under s. 23 (z) which excludes from exemption 
amounts received conditional on the recipient agreeing to render 
services to the payer (6 C.T.B.R. (N.S.) Case 9). 


TAX RELIEF 
Ligut From ASIA 


The fowl in the coop has plenty to eat, but will soon be but 
food himself. No one feeds the wild crane, but the heavens and the 
earth are his. 

M sae things cannot be long hidden, the sun, the moon, and the 
truth. 


—The Buddha 


And through this teaching, I grow true and wise. When difficul- 
ties come, my faith in man leads me to be and do what Thou has 
taught—To be my own true self and do my best. 


—Zoroaster 


Difficult to conquer is oneself. But when that is conquered, 
everything is conquered. 
—The Jain Scriptures 


What the superior man seeks is in himself; what the small man 


seeks is in others. é 
Learning undigested by thought is labour lost; thought 
unassisted by learning is perilous. 


—Confucius 
- 7 * 


Govern a nation as you would cook a small fish, that is, very 


little. 
The greater the number of laws, the more thieves. 


—Lao Tse 
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INCOME TAX AMENDMENTS 


The Income Tax and Social Services Contribution Assessment 
Act (No. 3) 1956 received the Royal Assent on 15 November 1956. 
The Act gives effect to the proposals outlined by the Commonwealth 
Treasurer upon the introduction of the 1956-57 Budget. Although 
this issue of Current Taxation includes notes on many of the amend- 
ments, time has not permitted the publication in this issue of notes on 
the more complex amendments that are contained in the Act. These 
amendments, which will be dealt with in future issues, relate to pro- 
visions allowing a deduction by way of amortisation of the cost of 
access roads constructed in connexion with timber operations and of 
the cost of developing or purchasing patents, registered designs and 
copyrights; provisions relaxing the prohibition under s. 80 against 
allowing a former bankrupt to deduct debts which he has paid volun- 
tarily after his discharge from bankruptcy; provisions altering the 
method of taxing insurance recoveries in respect of the loss or 
destruction of plant; and provisions designed to liberalise the con- 
ditions under which dividends shall be tax free in terms of s. 107 of 
the Act. 


EDUCATION EXPENSES 


Section 823 allows a deduction for education expenses incurred 
by a taxpayer in the full-time education of his own children under 
twenty-one years of age or other children under that age who are 
dependent upon him. This concession was introduced in 1952. 


When first introduced, the concession covered actual payments 
to schools, colleges and universities and it was subject to a maximum 
deduction of £50 in respect of each child. The maximum was raised 
to £75 in 1953, and the allowance was broadened to include such 
necessary expenditure on education as the cost of text-books and fares 
to and from school. 

Following a further review this year the Government decided 
to increase the maximum deduction, in respect of each child, to £100. 
The increase, which has been authorised by Assessment Act (No. 3) 
1956, applies as from 1 July 1956. 





-e NOW IN ITS THIRD YEAR— rt 
AUSTRALIAN ACCOUNTANCY PROGRESS 1956 
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LIFE ASSURANCE AND SUPERANNUATION 


The maximum deduction allowable for life assurance premiums, 
contributions to superannuation funds, subscriptions to friendly 
societies and similar payments has been increased from £200 to £300 
with effect for year of income ended 30 June 1957 and subsequent 
years. 
The increased allowance is designed to encourage employees and 
self-employed persons to save for retirement through superannuation 
or life assurance. 


Hospital and medical benefits funds.—Hitherto subscriptions to 
medical and hospital benefits funds have been included in the class of 
payments, such as life assurance premiums, allowed under s. 82H and 
subject to the statutory maximum permitted under that provision. 
However, payments to medical or hospital benefits funds are now 
allowed as a separate deduction under new s. 82Ha. The amendment 
made by Assessment Act (No. 3) 1956 first applies to year of income 
ended 30 June 1957. 


DEDUCTION FOR RESIDENTS OF ISOLATED AREAS 


Section 79a of the Principal Act allows deductions to individuals 
resident in isolated areas. The deductions are granted as a recognition 
of the disadvantages to which those persons are subject because of the 
uncongenial climatic conditions, isolation and high cost of living in 
the areas concerned, which are defined as Zone A and Zone B 
respectively. 

Hitherto Zone A covered, broadly, the section of Australia north 
of the Tropic of Capricorn, with the exception of the more settled 
portions of coastal and central Queensland. Islands forming that 
part of Australia lying adjacent to the Zone, and the external Terri- 
tories of the Commonwealth, are also included in Zone A. 

Zone B embraced, broadly, the remainder of Western Australia 
excluding the south-west corner, the portion of the Northern Territory 
south of the Tropic of Capricorn, the northern areas of South Aus- 
tralia, Western and Central Queensland, the north-west of New South 
Wales and the West Coast of Tasmania. 


Assessment Act (No. 3) 1956 amends the Second Schedule to the 
Principal Act so as to extend the area of Zone A to include that part 
of Western Australia north of the 26th parallel of latitude, the 
whole of the Northern Territory and that part of Western Queens- 
land west of the 141st meridian which hitherto was in Zone B. Zone A 
as now extended includes such centres as Alice Springs in the 
Northern Territory, Carnavon in Western Australia, and Birdsville 
in Queensland. 

As well as extending the area of Zone A, the amending Act in- 
creases the special deduction under s. 79a from £120 to £180 for 
residents of Zone A and from £20 to £30 for residents of Zone B. 

The above amendments first apply for year of income ended 
30 June 1957. 


PAY AND ALLOWANCES OF MEMBERS OF DEFENCE FORCE 


The Assessment Act (No. 3) 1956 repeals s. 238 of the Principal 
Act, which provided for the exemption of pay and allowances of- 
members of the Defence Force allotted for service in the Korean and 
Malayan areas. Those areas were prescribed as operational areas by 
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regulation 4ap. By an amendment of regulation 4ap, the exemption 
in respect of the Korean area was terminated, with effect from 
20 April 1956, on the return of the main body of the Korean Force 
to Australia. Thus the repeal of s. 238 terminates the exemption of 
members of the Defence Force allotted for service in the Malayan 
area, as from the date on which the amending Act received the Royal 
Assent, viz., 15 November 1956. 

By s. 24 (4) of the amending Act, the exemption under s. 23B of 
the Principal Act is continued while personnel who were allotted for 
duty in Malaya or Korea are undergoing hospital treatment in con- 
sequence of illness contracted or injuries sustained whilst so allotted, 
until discharge from hospital. 

Section 5 (2) of the amending Act applies to members of the 
Australian Naval Forces who have served in Malayan waters since 
1 July 1955. When the exemption under s. 238 was first provided for 
service in Malaya, it was not extended to naval personnel, as Aus- 
tralian naval vessels were not at that time operating in Malayan 
waters. On 1 July 1955 Australian naval vessels commenced to 
operate in Malayan waters as part of the Australian Component of 
the Strategic Reserve in that area and subsection (2) is designed to 
extend the exemption to such personnel accordingly. Section 5 (3) of 
the amending Act authorises amendments of assessments of naval per- 
sonnel to give effect to the exemption granted by s. 5 (2). In the 
absence of this authorising provision, s. 170 of the Principal Act 
would preclude amendments of the assessments. 


Special deduction to servicemen serving overseas.—Section 13 of the 
Assessment Act (No. 3) 1956 amends s. 798 of the Principal Act 
which allows a deduction of £120 to members of the Defence Force 
who serve more than one-half of the year of income at one or more 
declared localities outside Australia. Where the period of such service 
is less than half of the year, a proportionate deduction is allowable. 


This allowance is designed to place members of the Defence 
Force serving in the declared localities on an equal footing for taxa- 
tion purposes with members serving in the northern areas of Australia 
who qualify for the deduction of £120 allowed to residents of Zone A 
under s. 79a. In consonance with the increase in Zone A allowance to 
£180 the amendment of s. 798 effects a similar increase in the allow- 
ance to members of the Defence Force serving in declared localities 
outside Australia. 

The localities to which the allowance under s. 798 is declared to 
apply include Japan, Korea, Morotai, Clarkefield, Nana, British 
Solomon Islands, Cocos Islands and Hong Kong. Concurrently with 
the termination of the exemption of pay and allowances of members 
of the Defence Force serving in Malaya the allowance is to be extended 
to the Malayan area also. 

The declaration of Malaya as an overseas locality for purposes of 
s. 798 will have effect from 1 July 1956. 

In the year 1956-1957, members of the Forces serving in Malaya 
will thus be entitled to full exemption up to the date of termination 
of s. 238, viz., 15 November 1956, and the special deduction of £180, 
or proportionate part thereof. Thereafter, the special annual deduc- 
tion of £180 only will be allowable. 

A further amendment to s. 798 inserts a definition of ‘‘locality’’ 
so that Malaya and waters contiguous to the Malayan coast may be 
declared an overseas locality for the purposes of the special deduction 
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allowed by s. 798. The deduction may thus be extended to seagoing 
naval personnel as well as to military and air force personnel serving 
in the Malayan area. 

The amendments to s. 798 first apply in respect of the year of 
income that commenced on 1 July 1956. 


BENEFITS TO MEMBERS OF DEFENCE FORCE ON MALAYAN 
SERVICE 


The Assessment Act (No. 3) 1956 amends s. 23 (k) and s. 2654 
of the Principal Act in consequence of the enactment of the Repatria- 
tion (Far East Strategic Reserve) Act 1956. The last-mentioned Act 
deals with members of the Commonwealth Defence Force who serve in 
Malaya or Singapore as part of the Australian Contingent of the 
British Commonwealth Far East Strategic Reserve or who are serving 
in those areas in connexion with that Strategic Reserve. It makes 
provision for the payment of pensions and for the provision, by way 
of regulation, of other benefits for members of the Defence Force 
who serve on Malayan service. 

The purpose of the amendment to s. 23 (k) of the Assessment Act 
is to ensure that pensions that may become payable under the above 
Act will enjoy the same exemption from income tax as other war 
pensions. 

Section 265a of the Assessment Act is designed for application 
in those cases of deceased members of the Defence Force where the 
tax instalments are insufficient to meet the tax owing on the pay and 
allowances of the deceased member. The broad effect of the section is 
to remit the amount of tax remaining unpaid after all available tax 
instalments have been credited. This form of relief is available in all 
eases where the circumstances of service of the deceased member and 
the circumstances of his death are such that his dependants would 
qualify for pensions under the Repatriation Act. The effect of the 
1956 amendment is to extend eligibility for the remission to cases 
qualifying for pensions under the Repatriation (Far East Strategic 
Reserve) Act. 


Estate Duty exemption.—The Estate Duty Assessment Act 1956 
amends s. 9 of the Estate Duty Assessment Act 1914-1953 to extend 
the concessional deduction applicable to members of the Forces who 
died as a result of service in the 1939-1945 War or the Korea or 
Malaya warlike operations to which the Repatriation Act applies to 
members who die as a result of ‘‘Malayan Service’’ to which the 
Repatriation (Far East Strategic Reserve) Act applies. 


GIFTS DEDUCTIBLE FOR INCOME TAX PURPOSES 


Under the Assessment Act (No. 3) 1956 the concessional allow- 
ances for gifts of £1 and upwards to specified funds, authorities and 
institutions in Australia are extended as from 1 July 1956. 

Deductions are now allowed for gifts to the Commonwealth, 
where those gifts are made for the specific purpose of promoting 
research in the Australian Antarctic Territory. This allowance, the 
Treasurer said, is consistent, in principle, with the deduction for gifts 
to approved research institutes for the purposes of scientific research. 

Deductions are also now allowed for gifts to the Royal Aus- 
tralasian College of Surgeons, the Royal Australasian College of 
Physicians, the Australian Regional Council of the Royal College of 
Obstetricians and Gynaecologists, the New South Wales College of 
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Nursing and the College of Nursing, Australia. The activities of these 
colleges are directed towards the promotion of post-graduate training 
and research in the fields of surgery, medicine and nursing. 


In addition deductions are allowed for gifts to the Council for 
Christian Education in Schools. The function of the Council is to 
supervise the work of teaching Christian faith and conduct in Govern- 
ment schools. It has been recognised by the Legislature of Victoria 
as the accredited body in that State for this purpose. 


GRANTS MADE BY UNITED STATES EDUCATIONAL 
FOUNDATION IN AUSTRALIA 


Section 23 (za) implements Article 13 of what is commonly 
known as the Fulbright Agreement. That Agreement established the 
United States Educational Foundation in Australia, the funds of 
which are used to finance studies, research, instruction and other 
educational activities of, or for, citizens of the U.S.A. in Australia 
and of citizens of Australia overseas. Article 13 of the Agreement 
provides that Australia shall exempt from Australian tax all grants 
by the Foundation from the funds unless and until the U.S.A. fails 
to grant similar exemptions to grants made by the Australian Govern- 
ment from its funds to recipients in the U.S.A. The grants have been 
specifically exempted under s. 23 (za) (which applied as from 
26 November 1949, as it was found that there were visiting professors, 
lecturers and research workers to whom the general exemption under 
s. 23 (z) did not apply). 


MEDICAL AND HOSPITAL BENEFITS ORGANISATIONS 


Section 23 (eb), as inserted in the Principal Act by Assessment 
Act (No. 3) 1956, exempts the income of medical and hospital benefits 
organisations but only if the organisation is registered as such under 
the National Health Act 1953 and it is not carried on for the profit or 
gain of its individual members. 

Subsections (2) and (3) of s. 4 of the amending Act operate to 
ensure exemption as from 1 January 1952 of income of medical and 
hospital benefits organisations registered under Commonwealth health 
legislation preceding the National Health Act 1953, the relevant 
Part VI of which came into operation on 14 April 1954; s. 23 (eb) 
applies, in terms of s. 24 (1) of the amending Act of 1956, to exempt 
income derived after 14 April 1954. 


INSURANCE RECOVERIES ON LOSS BY FIRE OF TREES 


Section 268 of the Principal Act permits in and since income year 
ended 30 June 1952 a primary producer who receives insurance 
moneys in respect of live stock losses through bush fires or other 
causes to include, if he so desires, one-fifth only of the insurance 
recovery in the assessable income of the year of receipt and one-fifth 
in each of the next four succeeding years. Apart from this provision, 
the whole amount of the insurance recovery would form part of the 
primary producer’s assessable income of the year when the moneys 
are received. 

The Assessment Act (No. 3) 1956 extends this optional basis of 
assessment to insurance recoveries by primary producers in respect of 
losses by fire of trees. The amendment has particular significance for 
taxpayers carrying on a business of afforestation. 
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The 1956 amendment applies to insurance recoveries received 
during the current year of income which commenced on 1 July 1956 
and subsequent years of income. 


J.0. MONEYS RECEIVED BY TRUSTEE OF DECEASED 
GRAZIER 


Deceased, a grazier prior to his death in September 1948, had 
during his lifetime submitted shorn wool for appraisement under the 
National Security (Wool) Regulations. After his death the Wool 
Realization (Distribution of Profits) Act 1948 was assented to and 
commenced in December 1948. Pursuant to the latter Act deceased’s 
trustees received £2856 during year ended 30 June 1950, which the 
Commissioner assessed to the trustees under ss. 1014 and 99 of the 
Income Tax Assessment Act. It was admitted that when the trustees 
received the payment they were not carrying on the deceased’s busi- 
ness, they having disposed of the live stock and plant in process of 
realising deceased’s estate. It was further agreed that at 30 June 1950 
the residuary estate had been sufficiently ascertained for beneficiaries 
to be presently entitled to their share of that year’s income of the 
estate. The trustees of deceased objected (a) that the sum of £2856 
was not income and, alternatively, (b) if income, that it should be 
assessed under s. 97 to the beneficiaries who were presently entitled 
thereto. Held, disallowing the objection, the amount was assessable 
in terms of s. 1014 to the trustees (6 C.T.B.R. (N.S.) Case 15). 


The Chairman, Mr. J. L. Burke, with whom the other two mem- 
bers of Board No. 1 agreed, said: ‘‘The fees of a professional man 
falling into the hands of his trustee after the date of death provide 
the classic example for the operation of s. 1014. It is, in its terms, 
also wide enough to cover receipts in the hands of the trustee repre- 
senting the proceeds of the sale by him of assets purchased by the 
deceased in his lifetime with a view to resale at a profit (s. 26 (a)), 
and, no doubt, these examples could be added to without difficulty. 
It will be noted that s. 1014 refers to the receipt by the trustee of 
‘any amount’—it does not refer to the receipt of ‘income’ and, as the 
section requires receipt by the deceased to be assumed for the purpose 
of determining the assessability of amounts received by the trustee, it 
is clear that the section does not operate where a receipt in the hands 
of a trustee constitutes assessable income in its own right as, for 
example, where the trustee, in pursuance of a testamentary direction, 
continues to carry on the business formerly carried on by the deceased. 
Generally speaking, I would agree with the view advanced on behalf 
of the trustee that s. 1014 will operate only where the amount which 
ultimately falls into the hands of the trustee can be traced back to an 
act or operation on the part of the deceased. Adapting the proposition 
to the facts of this particular case, Mr. O’Meally, for the trustees, 
argued that the necessary nexus between business act and payment 
was missing. Here, it was said, it was not the act or operation of the 
deceased which gave rise to the payment to the trustees; the amount 
received by the trustees flowed from the passing of the Act of 1948 
and this was something quite beyond the range of the deceased’s 
business activities. As it was put, ‘That sum was derived directly and 
originally by the trustees’. The short answer to this submission is 
contained in the extract of the Privy Council judgment in The 
Squatting Investment Case: ‘Their Lordships come to the conclusion 
that the payment must be regarded as an additional payment volun- 
tarily made to the company for wool supplied for appraisement or. 
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if the compulsory acquisition can properly be described as a sale, a 
voluntary addition made by the Commonwealth to the purchase price 
of the wool’ ’’. 


STATUS OF A COMPANY UNDER DIVISION 7 


Where shareholder company is a “nominee”.—The tests which 
appear in paragraphs (b), (c), (d) and (e) of the definition of a 
‘*private company”’ contained in s. 105 (1) provide, in effect, that a 
person and his nominees shall be deemed to be one person (s. 105 (2)). 
For the purposes of Division 7, a person is the nominee of another 
person in relation to shares if that first-mentioned person may be 
required to exercise his voting power in relation to those shares at the 
direction of, or holds those shares directly or indirectly on behalf of 
or for the benefit of, that second-mentioned person (s. 103 (2)). 


As applied to the instant problem, s. 105 (4)(c) provides, in 
effect, that where, for example, 500 shares in company ‘‘A”’ are held 
by company ‘‘B’’, and all the shares in company ‘‘B”’ are held by in- 
dividual ‘‘C’’, the 500 shares so held by company ‘‘B’’ in company 
**A’’ are deemed to be held indirectly on behalf of or for the benefit 
of ‘‘C’’ because, in the event of a payment of a dividend by ‘‘A’’ to 
‘*B”’ on those shares, ‘‘C’’ would, otherwise than as a shareholder of 
**A’’ receive the whole of that dividend if there were, in turn, a dis- 
tribution of that dividend by ‘‘B’’ to ‘‘C’’. Thus, company ‘‘B’’ is 
deemed under s. 103 (2) to be a nominee of individual ‘‘C’’ in respect 
of the 500 shares held by ‘‘B’’ in ‘‘A’’, and ‘‘B’’ and ‘‘C”’ are thus 
‘‘deemed to be one person’’ (s. 105 (2)) for the purpose of deter- 
mining whether or not ‘‘A’’ is a ‘‘private company’’ in accordance 
with the tests provided by s. 105 (1). 

The position would be the same as that stated above if company 
‘**B”’ held, say, 500 shares in company ‘‘A’’; all the shares in company 
‘*B’”’ were held by company ‘‘C’’; and all the shares in company 
**C’’ were held by individual ‘‘D’’. In the event of the payment of a 
dividend by company ‘‘A’’ to company ‘‘B’’ on the 500 shares, in- 
dividual ‘‘D’’ would, otherwise than as a shareholder of ‘‘A’’, receive 
the whole of that dividend if there were successive distributions of the 
dividend to and by companies ‘‘B’’ and ‘‘C’’, i.e., the companies 
interposed between company ‘‘A”’ and individual ‘‘D’’. Company 
‘*B”’ is, therefore, a ‘‘nominee’’ of ‘‘D’’. 

Difficulties of interpretation arise in more complex circumstances. 
Assume, for example, that 500 shares in company ‘‘A’’ are held by 
company ‘‘B’’, and that the whole of the shares in company ‘‘B”’ 
(being ordinary shares with equal dividend rights) are held equally 
by individuals ‘‘C’’, ‘‘D’’, ‘‘E”’ and ‘‘F’’. Assume, further, that 
‘*Tl)”’ is one of the group of seven or fewer persons selected in order 
to ascertain whether or not the company is a ‘“‘private company’’ 
within the meaning of, say, paragraph (c) of the definition of that 
term. Company ‘‘B”’’ is undoubtedly a nominee of ‘‘D’’, but in rela- 
tion to how many of the 500 shares held by company ‘‘B’’ in company 
**A’’? A claim that company ‘‘B”’ is a nominee of ‘‘D”’ in relation 
to the whole of the 500 shares would produce a startling result, a 
result that would reach absurdity if ‘‘D’’ held, say, one signatory 
share in company ‘‘B’’. The only reasonable interpretation of 
s. 105 (4)(c) is to deem ‘‘B”’ to be the nominee of ‘‘D’’ in relation 
to 125 shares of the 500 shares held by ‘‘B’’ in company ‘‘A’’, caleu- 
lated in accordance with the following formula :— 


Supplement to The Australian Accountant—December, 1956 





CuRRENT TAXATION DEcEMBER 1956 





Part of Dividend receivable by “D” 
< shares held by “B” in “A” 





Dividend paid by “A” on 500 shares 
+ x 500 shares — 125 shares 


The above interpretation provides a compelling solution of the 
problem if, say, both ‘‘C’’ and ‘‘D’’ in the last example were in- 
cluded in the group of seven or fewer persons selected for the purpose 
of the test provided by paragraph (c) of the definition of ‘‘ private 
company’’. Only in regions beyond the looking glass could it be 
asserted that company ‘‘B’’ was a nominee of ‘‘C’’ in relation to the 
500 shares and that ‘‘B’’ was also a nominee of ‘‘D’’ for the same 
number of shares. The only possible solution is to hold that ‘‘B’’ is 
the nominee of ‘‘C’’ in relation to 125 of the 500 shares held by ‘‘B”’ 
in ‘‘A’’ and that ‘‘B’’ is the nominee of ‘‘D’’ in relation to 125 of 
those shares. 

The combined effect of s. 105 (1), paragraphs (b), (c), (d) or 
(e) of definition of ‘‘private company’’; s. 105 (2); s. 103 (2) and 
s. 105 (4) (c) is that where a person has been selected for the purpose 
of any of the tests contained in paragraphs (b), (c), (d) and (e) of 
the definition of ‘‘private company’’ and that person is a shareholder 
in a company which holds shares in the company which is the subject 
of the test, the shareholder company is a ‘‘nominee’’ of that person. 
It follows that the shareholder company, being a nominee of another 
person, cannot itself be a selected person for the purpose of that test. 


EXAMPLE: 

The paid-up capital of company ‘‘Z’’ is £50,000, divided into 
50,000 ordinary shares of £1 each, the voting power being one share 
one vote. No shareholder is a ‘‘relative’’ of any other shareholder. 
The following is a list of the shareholders on the last day of the 
relevant year of income :— 

No. of shares 
“A”, a non-private atten below ae os 8,000 


—, an individual ; not — = at 3,000 
— 3,000 


“<p Ay Se Pe «4 a's 3,000 
“Ee” =. 3 
A ced 
“q” 
“HH” 
150 other individual shareholders who each bene- 

ficially hold 140 shares i igs : 


The shares in shareholder company ‘‘A’’ (whose subscribed 
capital consists of 10,000 ordinary shares of £1 each with equal voting 
rights) are held by the following persons. No shareholder is a ‘‘rela- 


tive’’ of any other shareholder. 
No. of shares 

1,000 

800 

200 


“BR” 

“oO” 

“~—h” . 

80 other individual shareholders who each bene- 
ficially hold 100 shares... wie ae! “a 8,000 


10,000 


Company ‘‘A’’ is a nominee of ‘‘B’’, “‘C’’ and ‘‘D’’ to the 
extent of the following shares held by ‘‘A’’ in company ‘‘Z’’. 
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“Br 
Shares held by “B” in “A” 


x Shares held by “A” in “Z” 





Total shares held in “A” 
1000 





x 8000 = 800 shares 
10,000 


“or 


800 





< 8000 — 640 shares 


10,000 
“p”— 
200 





x 8000 — 160 shares 
10,000 


The seven persons selected for the test contained in paragraph (c) 
of the definition of ‘‘private company’’ hold, in accordance with that 
test, the following shares in company ‘‘Z’’. 


No. of shares 


“B” owns in his own right ; He 3,000 
Company “A” is nominee of “B” in rela- 
tion to .. on in & “4 800 


“C” owns in his own right . a 3,000 
Company “A” is nominee of “O” in rela- 


tion to .. 640 








“D” owns in his own right . ne 3,000 
Company “A” is nominee of “CO” in rela- 
tion to .. es “S aa .3 160 
3,160 
“> wie os es as ei ti 3,000 
apd os - oe a% es oe 3,000 


—" .s a4 29 ose sa ng 3,000 
=a “i >. “i: ; 3,000 


22,600 

As only 22,600 ordinary shares out of a total of 50,000 shares are 
held by the seven selected persons, company ‘‘Z’’ survives the test 
contained in paragraph (c) and, subject to any possible application 
of paragraph (f) of the definition of ‘‘private company”’ in 
s. 105 (1), company ‘‘Z”’ is not a private company within the mean- 
ing of s. 105 (1). 

If, on the other hand, company ‘‘A’’ could itself have been 
selected as one of the group of seven ‘‘persons’’ (and bearing in mind 
that ‘‘person’’ includes a company (s. 6)), then company ‘‘Z’’ would 
have failed to survive the test contained in paragraph (c) because 
those seven persons would have held 26,000 £1 shares ‘‘representing 
more than half of the paid-up [ordinary] capital’’ of £50,000 :— 


No. of shares 


“ps 5 ot 8,000 
—, “Q”, «—p”, “Ee”, 5 and “Gg” each 3, 000 shares , 18,000 







26,000 


But, as company ‘‘A’’ is a nominee of ‘‘B’’, ‘‘C’’ and ‘‘D”’, it 
cannot itself be included as one of the seven selected persons for the 
purposes of any of the tests contained in paragraphs (b), (¢), (d) 
and (e) of the definition of ‘‘private company’’. The Commissioner 
has no choice in the matter. He cannot treat the shareholder company 
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as a selected ‘‘person”’ if, in fact, the company is a nominee of any 
other selected person. A special provision of the Act would be neces- 
me to authorise the Commissioner to imitate the role of Janus (cf. 
s. 82 (1)). 

Again, Division 7 contains no authority whereby a shareholder 
company can be treated partly as a selected person and partly as a 
nominee. Thus, in the last example, it would not be lawful for the 
Commissioner to regard company ‘‘A’’ as a nominee of ‘‘B’’, ‘‘C”’ 
and ‘‘D”’ in relation to 1600 shares of the 8000 shares held by it in 
company ‘‘Z’’ and as a selected ‘‘person’”’ in respect of the balance of 
6400 shares. 

It will be noted that in the last preceding example the shareholder 
company was not itself a ‘‘private company’’. The example was fur- 
nished to illustrate the fact that a non-private company as well as a 
private company may be a nominee of a selected person. 

An individual may be included as one of the selected seven or 
fewer persons even if he is not himself a shareholder in the company 
whose status is being tested. He may have a sufficient shareholding 
interest in one or more companies which hold shares in the tested 
company to warrant such inclusion. These shareholder companies are 
pro tanto his nominees, and thus he and they are deemed to be one 
person (s. 105 (2)). 

In the foregoing examples, it has been assumed that all the shares 
of the shareholding company are of one class. Difficulties arise in 
applying s. 105 (4) (c) where two or more classes of shareholders exist 
with different claims to the hypothetical dividend, e.g., preference 
and ordinary shares, or ordinary and deferred shares where the profits 
are divisible in different proportions among the two classes. It is 
considered that the answer must depend upon the amount of the 
hypothetical dividend to be distributed among the classes of share- 
holders according to their several rights. 


SYNDICATE BUYING LAND FOR PROFIT-MAKING PURPOSE 


Taxpayer was a member of a syndicate of three who in January 
1951 purchased for £34,000 land in a main street of Perth and sold it 
in October 1951 for £48,000. On the land was a very old single-storey 
brick building which, when the purchase was made, was let at £178 
per annum to a person who sub-let the rooms for dwelling purposes. 
Outgoings of £460 per annum were payable by the owners. The 
members of the syndicate were business associates and personal friends 
of many years standing. Two of them, taxpayer and C, were fellow 
directors and shareholders in a ear-selling company and the third 
member, E, was a chartered accountant who acted as a consultant of 
the Board of the company. There were three directors of the company 
and the Articles provided that, on the death of any of the three, the 
survivors should have the option of purchasing his shares. The third 
director, who did not join the syndicate, was elderly. To provide for 
the contingency of his predeceasing them, taxpayer and C had insured 
his life for £12,000 against an expected outlay of £50,000 needed to 
buy his shares under the option. The respective interests of the mem- 
bers in the syndicate were taxpayer 29/68th, C 29/68th and E 10/68th. 
Taxpayer and C each provided his share of the purchase money by 
drawing on moneys owing to him by the car company; such moneys 
would otherwise have been available to meet the cost of the expected 
purchase of the third director’s shares. E.’s contribution was lent to 


him by taxpayer. 
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After the syndicate acquired the property outgoings increased to 
£600 because of higher rates and taxes. In June 1951 the Fair Rents 
Court increased the rent to £762 per annum on the application of the 
syndicate. Newspaper reports of the application were adverse to the 
syndicate owners. About the same time the members learned that part 
of the premises was condemned as unfit for human habitation. When 
the purchase was made they had made only a very cursory exterior 
inspection, but they now made a thorough inspection of the interior 
and found it was a ‘‘slum’’ dwelling. In September 1951 a repre- 
sentative of the eventual purchaser, an overseas insurance company, 
approached the syndicate to sell and later made them an offer of 
£48,000, which was accepted. The three members gave evidence of 
their original purpose in acquiring the property. They said their 
intention when buying it was in effect to provide a safe investment 
to protect their families and that it was not intended to resell the 
property ; the members stated that they recognised that the site, not 
the building, was valuable. They said that they intended to re- 
condition the building if or when the tenant was evicted and to let 
the premises as office accommodation and that it was intended ulti- 
mately to erect a new building. No enquiries were made as to the 
cost of the necessary work of reconditioning, or as to rentals which 
might then be expected, or as to the probable cost of a new building. 
The Commissioner included under s. 26 (a) as assessable income of 
the syndicate members their respective shares of the profit. Upon 
appeal by taxpayer—Held, dismissing the appeal, the Court was not 
satisfied that the syndicate members, in acquiring the property, were 
not actuated by a dominant purpose of profit making by sale (Pascoe 
v. F.C. of T. (1956), 6 A.I.T.R., in preparation). 

In the course of his judgment Mr. Justice Fullagar said: ‘‘I think 
it was rightly believed by the partners that the value of the property 
lay only in the site, but that the value of the site was certain to in- 
crease, and would most probably increase greatly within a compara- 
tively short time. I think that in this belief lay the primary reason 
for the acquisition. None of them had had any experience in the buy- 
ing or selling or ownership of land as an investment, and they did not 
make any of the enquiries which they might have been expected to 
make if the intention had been to hold the property as a more or less 
permanent investment. I do not think, and they can hardly have 
thought, that it could have been turned to any reasonable account 
as such an investment except by the erection of a large building on 
the site. I am not satisfied that they would have found it financially 
impossible to erect such a building in the near future. But it would 
have been a very big undertaking for them, and I think that they 
would have had difficulties. In any ease, I do not think that they ever 
seriously considered at all the erection of such a building, except 
perhaps as a very remote contingency. I think that a factor prominent 
in the minds of Mr. Pascoe [taxpayer] and Mr. Cranston was the 
provision of funds for the purchase of Mr. Edwards’s shares [the 
third director] in Lynas Motors on his death, and I think that Mr. 
Pascoe told Mr. Healy [departmental officer] this. I think it very 
probable that he did say to Mr. Healy that ‘the property was as good 
as money’. The realisation of a profit by resale would be the simplest 
way in which the purchase of the property could provide the funds 
required. Mr. Evans was not affected by any consideration relating 
to Mr. Edwards’s shares, but his entry into the transaction, and the 
manner in which his contribution was financed, seem to me to be 
suggestive. One is inclined to think that the holders of the two major 
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interests were taking in with them an old friend and business asso- 
ciate in what looked likely to be a profitable transaction, and the 
fact that the amount of his contribution was lent to him without any 
definite agreement as to repayment of principal, or as to payment of 
interest, suggests that the ‘investment’ was regarded as one of a 
temporary nature. With regard to the conversation between Mr. 
Pascoe and Mr. Edwards, assuming it to be admissible, I am not pre- 
pared to accept it as meaning anything more than that Mr. Edwards 
was not prepared to join in the transaction unless he could be assured 
of a substantial profit on a quick turnover. It might, of course, even 
if the intention was to resell, have proved necessary or desirable to 
hold the property for a considerably longer period than that for 
which it was in fact held. 

‘Tt is not necessary for me to make definite findings on all the 
matters which I have mentioned. It is enough to say that, having 
regard to all these considerations, and to all the circumstances of the 
ease, I am not satisfied that the ‘purpose’ of which s. 26 (a) speaks 
was not the purpose for which the syndicate acquired the property at 
181 St. George’s Terrace. The appeal should, in my opinion, be 


dismissed ’’. 


DIVIDEND PAID BY COMPANY WRONGLY ASSESSED AS 
PRIVATE COMPANY 


3y notice of assessment dated 8 February 1951, X Pty. Ltd. was 
assessed to Division 7 tax for a period substituted for year of income 
ended 30 June 1948, on an undistributed amount of £12,582. The 
Division 7 tax was £5285. On 7 August 1951 the company paid a 
dividend wholly and exclusively out of the sum of £7297 (undis- 
tributed amount less Division 7 tax). The Commissioner later became 
aware that X Pty. Ltd. was not a ‘‘private company’’ and by 
amended assessment dated 24 April 1953 the undistributed amount 
for 1948 was notified as nil and the Division 7 tax was amended to 
nil. Taxpayer, a shareholder in X Pty. Ltd., was given notice of 
original assessment dated 7 May 1953 based on his income for year 
ended 30 June 1952 and in which he was assessed on the dividend of 
£411 paid by X Pty. Ltd. to him in August 1951. On objection that 
the dividend was exempt under s. 107—Held: confirming the assess- 
ment, the dividend was not paid out of an ‘‘amount remaining after 
deducting from the undistributed amount’’ of a year specified taxes, 
because there was not in truth any ‘‘undistributed amount’’ for the 
purposes of Division 7 (6 C.T.B.R. (N.S.) Case 13). 

**At the date the assessment subject to review was made there 
was no undistributed amount of the company’s income within the 
meaning of the Income Tax and Social Services Contribution Assess- 
ment Act 1936-1952 from which a dividend subject to the exempting 
provisions of s. 107 could have been paid. It is not material that at 
some prior point of time it was agreed on wrong information between 
the Commissioner and the taxpayer that such an amount existed 
because when the taxpayer’s assessment was made the true particu- 
lars of both the company’s assessment and the taxpayer’s assessment 
were reflected therein.’’ per Mr. F. C. Bock. 


WHERE BUSINESS CARRIED ON 


The following decision of the English Court of Appeal illustrates 
the principle that the fact that a resident company (in this case a 
wholly owned English subsidiary of an American company) sells 
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goods as a principal to non-resident customers does not negative the 
proposition that the non-resident parent company, from which the 
goods emanated, may not equally be carrying on or exercising a trade 
within the country where the subsidiary company is resident. 

Under agreements with various European distributors, an 
American company making and selling branded tyres, and having a 
world-wide organisation, granted to the distributors the exclusive 
right to sell the branded tyres in their areas in return for an under- 
taking not to sell or distribute other kindred products and to keep a 
sufficient stock of the branded tyres. The American company fixed 
prices by lists and undertook to deliver against ninety-day sight 
drafts. Under a separate agreement between the American company 
and the taxpayers, who were an English subsidiary of the American 
company and manufactured branded tyres for the American com- 
pany, the taxpayers were to use their best endeavours to fulfil orders 
for the European market ‘‘obtained by’’ the American company, and 
the taxpayers were to give such instructions for payment of the price. 
of tyres supplied as the American company should request. In con- 
sideration of these services the American company undertook to pay 
to the taxpayers the cost price of the tyres supplied, plus five per cent. 
In fact the American company supplied the European distributors 
with lists of manufacturers, including the taxpayers, who would fulfil 
the distributors’ orders; the taxpayers received orders by post direct 
from the distributors and executed them by delivering the tyres f.a.s. 
vessels at an English port, and collected the price and dealt with it 
in accordance with the requirements of the American company. The 
taxpayers were assessed to income tax as agents for the American 


company in the sum of £10,000 for each of the five years of assessment 
1940-41 to 1944-45. Held, the American company was exercising, 
through the agency of its British subsidiary, a trade within the United 
Kingdom (Firestone Tyre and Rubber Co. Ltd. v. Lewellin, [1956] 
1 All E.R. 693). 


PURCHASE OF SAND-BEARING LAND BY 
SAND MERCHANTS 


A partnership, of which taxpayer was a member, carried on 
business as cartage contractors. A large part of the business related 
to the cartage and sale of sand. Until 1950 sand was obtained on a 
royalty basis of 3s. per ton from various sand pits. In 1950 the 
firm’s need for sand was urgent and they approached F. with a view 
to purchasing land on which sand was available for removal. F. was 
unwilling to sell, but agreed to removal of sand at the usual royalty. 
In the latter half of 1951 F. agreed to sell the land for £12,000 on 
the basis that he would allow a credit for nearly £2000 royalties 
already paid. The land consisted of six blocks each 50 feet by 150 
feet deep; two blocks fronted an existing road and four rear blocks 
had as their boundary a plan road. Under the Cumberland County 
planning scheme the land was affected by a proposed county road 
which would absorb most of the four rear blocks; the land was zoned 
as residential. Two of the partners gave evidence that they had been 
prepared to buy the land so as to secure supplies of sand and that, 
at the same time, they had in mind ultimate disposal of the land 
when all removable sand had been taken. During year ended 30 June 
1952 some five-eighths of the sand was removed and a deduction was 
claimed in the partnership return of that proportion of the £12,000, 
viz. £7500. Upon review of the Commissioner’s decision disallowing 
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the claim and subsequent objection it was argued that the purchase 
of the land, the sale of the sand and any subsequent disposal of the 
land was one profit-making venture. On that footing alternative 
bases for estimating the profit arising from the venture during the 


relevant year were submitted. 


Held: the cost of purchasing the land was a capital expenditure 
upon a wasting asset so that any deduction was prohibited by 
s. 51 (1) and, as the sale of sand taken therefrom was in the ordinary 
course of business, the gross proceeds of such sales must be brought 
in as assessable income under s. 25 (1) and in the circumstances 
s. 26 (a) could not be called in aid to treat the purchase of the 
sand-bearing land as an isolated profit-making venture (6 C.T.B.R. 
(N.S.) Case 11). 

The Chairman, Mr. J. L. Burke, stated his conclusions as fol- 
lows :— 

‘*For the purposes of seeing whether s. 26 (a) is available to the 
partnership to entitle it to a deduction which it would otherwise not 
be entitled to under the general provisions of the Act, it is necessary 
to examine the alternative bases on which the taxpayer submitted the 
share of profit from the venture should be calculated. The first basis 
involves excluding from the profit and loss account of the partner- 
ship the cash proceeds of the sale of sand which was removed from 
the subject land and sold during the year of income. The partner- 
ship carried on business during the year of income as carters and 
sellers of sand and I find entirely repugnant the proposition that the 
gross proceeds of the sale of sand fall to be assessed according to 
whether the sand sold was removed from the subject land or obtained 
elsewhere. In my opinion, in the case of the partnership, the gross 
proceeds of the sale of sand constitute assessable income under the 
provisions of s. 25 (1) of the Assessment Act and I unhesitatingly 
reject any basis of assessment which denies this proposition. 


‘‘In his alternative basis the taxpayer would satisfy the above 
objection by bringing to account in the income year the whole of the 
proceeds of the sale of sand as representing gross income of the 
partnership but he would seek a deduction of that portion of the 
amount of £12,000 which represents the cost of the sand obtained 
from the subject land during the year in question. The answer to 
this part of the taxpayer’s case is that he is calling in aid a revenue 
provision (s. 26 (a)) for the purpose of obtaining a deduction to 
which the partnership would not otherwise be entitled. Assuming 
that one is able to estimate with reasonable accuracy the cost of the 
sand so sold, the deduction sought by the taxpayer appears to me, in 
principle, to be either a deduction in respect of depreciation of the 
land (a capital outgoing—see, e.g., the observations of Romer, L.J., 
in Golden Horse Shoe (New) Ltd. v. Thurgood (1933), 18 T.C. 280) 
or a deduction in respect of the cost of the sand as trading stock. 
On this latter point the authorities are clear that where a fixed asset 
such as land is purchased for the purpose of extracting therefrom 
substances which then become part of the stock in trade of the subject 
business no part of the cost of the asset is to be regarded as the cost 
of purchasing trading stock (see, e.g., Knight v. Calder Grove Estates 
(1954), 35 T.C. 447; Stow Bardolph Gravel Co. Ltd. v. Poole (1954), 
35 T.C. 459). Mr. Challoner of course would not agree that the tax- 
payer’s case is based on a claim for a deduction of the nature I have 
outlined, but in substance I think that is what the taxpayer’s case 
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boils down to and for reasons I have given the deduction sought is 
not permissible under the Act. 

‘‘Tt is inherent in my reasons for disallowing the partnership’s 
claim to a deduction that, in a case such as the present, where the 
business of the partnership consists inter alia of carting and selling 
sand, it is not possible, for taxation purposes, for the partnership to 
treat the purchase of sand-bearing land as an isolated venture to the 
extent that the sale of the sand obtained from the subject land does 
not represent a normal business operation of the partnership, the 
gross proceeds of which fall automatically into the assessable income 
of the business. But if I should be wrong in this view and the 
transaction can be regarded as a venture, then I am still of the 
opinion that, on the facts, the taxpayer cannot succeed on his argu- 
ment based on s. 26 (a). The sworn evidence of the partners is clear 
and it is to the effect that their primary and dominant purpose in 
acquiring the land was not resale at a profit but was to acquire sand 
for sale. Where, as here, there were several impediments known to 
the partnership which would prejudice the ultimate sale of the land 
when it was stripped of sand, it is clear that any thoughts the 
partnership may have had of disposing of the land when it had been 
cleared of sand would have only related to the disposing of an asset 
which had ceased to be useful for the primary purpose for which it 
was originally obtained. For the purposes of s. 26 (a) it is proper to 
look to the dominant motive for the acquisition of the asset which it 
is claimed has been sold at a profit or loss—Evans v. Deputy Federal 
Commissioner of Taxation (1936), 55 C.L.R. 80, at p. 99. Here the 
dominant motive was not resale of the land at a profit. On the facts, 
resale at a profit of the land as distinct from the sand was never a 
real possibility and the purchase and sale of the land cannot, in the 
view I take, be regarded as constituting a profit-making venture or 
scheme.”’ 


TRUSTS FOR ADVANCEMENT OF RELIGION 


Section 23 (j) of the Income Tax Assessment Act exempts the 
income of, inter alia, a fund established by will or instrument of trust 
for public charitable purposes. Trusts for the advancement of religion 
fall within the purposes of ‘‘charity’’ in law. 

By his will the testator bequeathed his residuary estate to ‘‘the 
Bishop for the time being of the Diocese of the Windward Islands to 
be used by him as he thinks fit in his diocese’. On a summons to 
determine whether the bequest was a gift to the bishop on valid 
charitable trusts, it was contended on behalf of the persons interested 
in the event of an intestacy that, although a gift to the bishop for the 
time being simpliciter would have operated as a gift to the bishop on 
a charitable trust for ecclesiastical purposes, the testator, by adding 
the words ‘‘to be used by him as he thinks fit in his diocese’’, had 
defined the trusts on which the property was to be held in terms 
capable of including objects which were not charitable, and that, 
therefore, the gift was bad. It was held the bequest was a gift to the 
bishop on valid charitable trusts, because, being a gift to a holder of 
an office of a charitable character virtute officii, it was a gift on trusts 
exclusively appropriate to the nature of the office by which he was 
described, and the added words, ‘‘to be used by him as he thinks fit in 
his diocese’’, merely gave the bishop an absolute discretion as to the 
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application of the fund within the limits of trusts exclusively appro- 
priate to the nature of his office and confined to the use of the fund 
in his diocese (Re Rumball; Sherlock v. Allan, [1955] 3 All E.R. 71). 


COMPROMISE OF FAMILY DISPUTE 

Benefit of acquiring land at under value not income.—A and B, sons 
of X, deceased, were trustees under the will of X. Each of the three 
owned separate farming properties. During X’s lifetime his property 
and that of A, which abutted upon the father’s property, were to a 
large extent run as one and A received £4 per week for managing and 
farming his father’s property. The father died in 1947; neither son 
was a beneficiary under the will which, however, directed (a) that the 
trustees continue the farming business, (b) that at any time A and/or 
B should have a right to purchase any or all of the property forming 
the residuary estate, and (c) that A should be entitled to continue 
managing the deceased’s farm and be remunerated therefor. Until 
1950 the properties of both the deceased and A were managed in the 
same way as prior to deceased’s death and A continued to receive £4 
per week. A was anxious to buy some 1365 acres from the estate. 
Disputes having arisen between A and B, a Deed of Family Arrange- 
ment and Release was entered into in 1952 whereby A was to retire 
from the trusteeship under his father’s will but to obtain from the 
estate 256 acres at £20 per acre, béing, it was said, £2560 less than its 
true value. The deed recited that A claimed to have been inadequately 
remunerated for his management of deceased’s farm and that, in lieu 
of additional remuneration and of executor’s commission, he agreed to 
purchase the 256 acres at an under value and to accept the land in 
full satisfaction of all amounts which might be due to him for his 
management and of all other claims which he might have against the 
estate. The Commissioner assessed A upon the sum of £2560. Held, 
allowing A’s objection, the advantage, if any, received by A in terms 
of the deed was not income in ordinary parlance and was not obtained 
for, or in relation directly or indirectly to, any services rendered by 
him but rather arose from a forfeiture or compromise of his rights 
under the will (6 C.T.B.R. (N.S.) Case 16). 


TAX RELIEF 
FRANCIS BAcon SPEAKING 


‘*He that hath wife and children hath given hostages to fortune; 
for they are impediments to great enterprises either of virtue or 
mischief’’. 

‘*Children sweeten labours, but they make misfortunes more 
bitter ; they increase the cares of life, but they mitigate the remem- 
brance of death’’. 

‘Houses are built to live in and not to look on; therefore let use 
be preferred before uniformity, except where both may be had’’. 

‘*A crowd is not company, and faces are but a gallery of pictures, 
and talk but a tinkling cymbal where there is no love’’. 

‘*Riches have wings and sometimes they fly away of themselves, 
sometimes they must be set flying to bring in more’’. 

‘*Some books are to be tasted, others to be swallowed, and some 
few to be chewed and digested’’. 

‘“Money is like muck—not good except it be spread’’. 
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